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1. Purpose. This Engineer Regul ation provides gui dance on procedures
and responsibilities for devel oping, subnmitting, and obtaining approval
of Local Cooperation Agreenents (LCAs) for specifically authorized new
construction starts. This regulation does not apply to Conti nui ng
Authorities Projects.

2. Applicability. This regulation is applicable to all HQUSACE
el enents and all FOAs having Civil Wrks responsibilities.

3. References.
a. P.L. 99-662, Water Resources Devel opnent Act of 1986.
b. P.L. 100-676, Water Resources Devel opnment Act of 1988.

c. ER 37-2-10: "Financial Administration, Accounting and Reporting
- Civil Wrks Activities."

d. |ER 405-1-12:| "Real Estate Handbook," Chapter 12, Loca
Cooperation.”

e. ER 1105-2-50: "Environnental Resources."

f. |ER 1165-2-18] "Rei mbursenent for Non-Federal Participation in
Civil Wrks Projects.”

g. |[ER 1165-2-25] "Navigation Policy: Cost Apportionment of Bridge
Al terations.”

h. [ER 1165-2-29] "General Credit for Flood Control."

i. |ER 1165-2-30] "Acceptance and Return of Required, Contributed,
or Advanced Funds for Construction or Operation.”

j. |ER 1165-2-120] "Reinbursenent for Advance Non-Federa
Construction of Authorized Federal Harbor and | nland Harbor
| nprovenents."

4, Devel opnent of the LCA

a. General. LCA's are required for all authorized new start
construction projects. For those projects to which the cost sharing
provisions of P.L. 99-662 apply, an LCA nmust be executed between the
| ocal sponsor and the ASA(CW prior to advertisenent of the initia
construction contract for the project. |In addition, CECWB w |l not
al |l ocate Federal construction funds for a project until ASA(CW approves
the financing plan and executes the LCA

b. Special Agreenments. |In some instances a separate
nmenor andum of under st andi ng, nenorandum of agreenent, or sinilar
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arrangenent nmay be proposed or required with another Federal agency to
construct a usable elenent or feature of a new construction project. As
in the case of LCA's, any such other agreenent nust be revi ewed,
approved, and executed by the ASA(CW for the Departnent of the Arny
prior to the advertisenent of any construction contract. Any proposa
for such an agreenent shall be submitted with the draft LCA for the
project in accordance with the procedures set forth in paragraph 7 of
this regul ation.

c. Cost Sharing Applicability.

(1) Cost Sharing for Navigation Projects (excluding inland
navi gation projects). Section 101 (a)(1l) of P.L. 99-662 sets forth new
cost sharing requirenents for navigation projects for harbors, inland
har bors, or any separable el enent thereof, for which a contract for
physi cal construction has not been awarded prior to the 17 Novenber 1986
date of enactment of the Water Resources Devel opnent Act.

(2) Cost Sharing for Flood Control and O her Purposes. Section
103 of P.L. 99-662 specifies new cost sharing requirenents for fl ood
control projects and projects involving hydroel ectric power, rmunicipa
and industrial water supply, agricultural water supply, recreation
hurricane and storm damage reduction, and aquatic plant control as
proj ect purposes. Subsection (e)(2) of Section 103 states that such
cost sharing should not apply to the Yazoo Basin, MS Denpnstration
Er osi on Control Program authorized by P.L. 98-8, and for the Harlan, KY
and Barbourville, KY elenents of the project authorized by Section 202
of P.L. 96-367.

(3) Cost Sharing for Unstarted Recreation Features. The cost
shari ng provisions of Section 103 apply to any recreation features of
proj ects on which physical construction was not initiated prior to Apri
30, 1986. Once funds have been budgeted for the recreation feature, the
Di strict Commander should negotiate an LCA with a | ocal sponsor using as
a guide the flood control nodel LCA contained as Appendix Ato this
regulation. An LCA package including a financing plan should be prepared
consistent with the provisions of this regulation and subnmitted through
the respective Division Ofice to CECWO for processing to ASA(CW. The
maj or change in the cost sharing of recreation features of authorized
proj ects brought about by P.L. 99-662 is that the non-Federal cash
requi rements will now be nade in proportion to theschedul ed construction
outlays on this project feature rather than being deferred until the
recreation feature is conpleted and turned over to the | ocal sponsor
Additionally, the value of Lands, Easenents, R ghts-of-Wy, and
Rel ocations (LERR) will be credited against the |ocal sponsor's
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fifty percent cost share. Accordingly, a Federal/non-Federal allocation
of funds table should be prepared and included in the LCA package (see
Appendi x B.). This funding schedul e should match the Feature 14 account
on the PB-2a for the project and should al so include associ ated E& and
S&A.

d. Cost Sharing Policies. Specific cost sharing policies for various
proj ect purposes are contained in a series of Engineer Circulars
devel oped by CECWRP whi ch are updated annually.

e. Pre-Construction Engineering and Design (PED) Costs. Al PED cost
i ncurred subsequent to the feasibility study are considered a part of,
and included in, the total project cost to be cost shared and included in
the LCA. The PED costs to be repaid by the non-Federal sponsor are to be
treated as a conponent of the first year construction costs and included
in the non-Federal sponsor's first year cash requirenents. An exanple of
non- Federal sponsor's cash requirenents for construction of a
hypot heti cal structural flood control project is contained in Appendix B
The exanpl e i ncludes the recovery of PED costs. On projects having
separabl e el enments, only those PED costs associated with the specific
schedul ed separable elenent will be included in the LCA for that el enent.
PED costs for unschedul ed el enents are not cost shared unless and unti
those renmmi ning el ements are schedul ed for construction. Additiona
gui dance on PED costs is contained in separate guidance furnished by
CECW P

f. Drafting and Executing the LCA.

(1) Ceneral. During the feasibility study, the full inplications
of the local cooperation requirements are discussed with the sponsor
within the context of the current Mbdel LCA. The first draft LCA
however, is prepared by the District Commander in conjunction with the
| ocal sponsor after conpletion of the feasibility phase and after funds

are allotted to initiate PED. 1In all cases, the general design
menor andum (GDM) for the project shall include the draft LCA Ideally,
the LCAwill require only nminor changes once the project is budgeted as a

construction new start. No comrmitments relating to a construction
schedul e or specific provisions of the LCA can be nade to the |oca
sponsor on any aspect of a project or separable elenment until:

(a) The GDMis approved by the Division and revi ewed by
HQUSACE or approved by HQUSACE, as appropriate;

(b) The project is budgeted as a new Construction Start or
construction funds are added by Congress, apportioned by OVB, and their
all ocation is approved by ASA(CW; and

(c) The draft LCA has been reviewed and approved by the
OASA(CW .
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(2) Relationship to Scheduling Wrk and Funds. Devel opnent of
the LCA should occur consistent with the District Commander's goal to
achieve a realistic study, construction, and funding schedule, to include
early devel opment of a forecast final cost estimate for construction
based upon seam ess (continuous) funding frominitiation of the
Feasi bility Phase through conpletion of PED for cost shared projects.
The non-Federal sponsor should be nade aware of the required investnment
deci sion points associated with project authorization and construction
funding. Early LCA negotiations and provision of a forecast fina
construction cost estinmate facilitates: (a) a clear understandi ng and
accept ance of Federal and non-Federal roles and responsibilities in
i mpl ementing the project, (b) a solid basis by which the non-Federa
sponsor can arrange financing to support an achi evabl e construction and
fundi ng schedul e, and hence, (c) an inplenentable project that neets the
budget criteria for selection as a new start.

(3) Execution. Once a project has been selected as a new
construction start, the District Conmander shall begin final negotiations
with the | ocal sponsor and submt the draft LCA package (see paragraph
7.a.) for review by HQUSACE and approval by the ASA(CW. Al LCA s
covered by this regulation are to be signed by the |ocal sponsor and the
ASA(CW. The ASA(CW wll sign the LCA after the Agreenent is signed by
the |l ocal sponsor or concurrently with the sponsor at a signhing cerenony.
LCA's will be executed only after the GOM for the project is approved and
an Appropriations Bill containing funds for the project is enacted into
Law. However, an objective will be to obtain final approval of the LCA
by the ASA(CW and OB between rel ease of the President's budget and
budget mark-up by the Congressional Appropriations Conmittees.

Cenerally, this neans that the GDM woul d be conplete by the tine the
Presi dent makes his budget subm ssion to Congress. Wth an approved GDM
processi ng and approval of the LCA can occur as soon as the project has
been budgeted as a new construction start. All LCAs on budgeted New
Construction Starts will then be ready to be signed when the initial
construction funds are appropriated. For other potential new start

candi dat es which have not been included in the President's budget, LCA's
will be approved only after funds for such projects are specifically
added by Congress and their allocation is approved by ASA(CW. Appendi x
C contains a flow di agram whi ch depicts the new process. Construction
can commence with the allocation of construction funds during the first
gquarter of the fiscal year. However, Federal construction funds wll not
be released for a project until the LCAis fully executed including
approval of the financing plan by ASA(CW.
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(4) Separable Elenents of Ongoing Construction Projects,
Resunptions, and Unstarted Projects Previously Funded for Construction.
The gui dance contained in (3) above is also applicable to separable
el enents of ongoi ng construction projects, resunptions, and unstarted
projects previously funded for construction. However, the budget
requests for these projects or separable elenents are very likely based
on specific DMs or reevaluation reports because the GbDMs for the parent
projects are outdated. Furthernore, the feasibility reports for these
proj ects/separable elenments were in all |ikelihood acconplished at 100
percent Federal cost and as a result the projects have not previously
been subject to any type of cost sharing market test under the cost
sharing and financing provisions of P.L. 99-662. Therefore, while the
devel opnent of a prelimnary draft LCA nay be undertaken during
acconpl i shnment of the specific DMor reevaluation report, it is
especially inportant that no conmtnents relative to a construction
schedul e or specific provisions of the LCA be nade to the |ocal sponsor
on any aspect of a project or separable elenent until:

(a) The DM or reevaluation report is approved by the Division
and revi ewed by HQUSACE or approved by HQUSACE as appropri ate;

(b) The project/separable elenment is budgeted as a new work
reconmendati on or construction funds are added by Congress and such
al | ocations are approved by ASA(CW; and

(c) The draft LCA has been reviewed and approved by the
OASA(CW .

(5) LCA Relationship to Engineering Technical Reports. 1In al
cases for separable elenents of ongoing construction projects,
resunptions, and unstarted projects previously funded for construction
the specific DMs or reevaluation reports nust readily:

(a) Serve as the basis for understanding and confirmng the
econom ¢ justification of the project and the breakdown of Federal and
non- Federal project responsibilities;

(b) Provide a technical description of the project to be
constructed; and

(c) Attest to the satisfaction of "NEPA requirenents.”
(6) Congressional Adds. Special instructions from CECWB

and/ or CECWRN will be provided relating to the devel opnent of draft
LCA's for unbudgeted new start Congressional adds once they have




ER 1165-2- 131
15 Apr 89

been approved by ASA(CW for construction. These instructions wll
suppl enent the general gui dance provi ded above.

g. Ability to Pay--Flood Control Projects. For all projects with
flood control outputs, a "Wereas" clause shall be included in the LCA
indicating that an ability to pay analysis was perforned for the project
and indicating whether the project is eligible for any reduction in the
non- Federal cost sharing requirenents as a result of the Ability to Pay
anal ysis. Section 103(m of P.L. 99-662 requires that any cost sharing
agreenent under Title 1 for flood control be subject to the ability of
t he non-Federal sponsor to pay. The ability of a non-Federal sponsor to
pay shall be determined at the tine of LCA devel opnent in accordance with
procedures established by the ASA(CW. A further analysis of a |loca
sponsor's "ability to pay" will not be nade once the LCA for a project is
executed. The procedures for applying the ability to pay analysis are
published in 33 CF. R, sections 241.1 - 241.6, entitled, "Flood Contro
Cost Sharing Requirenents Under the Ability to Pay Provision." The node
fl ood control agreenment (Appendix A) contains contract |anguage for
projects for which (a) there is no cost sharing reduction under Section
103(nm); and (b) where there is a cost sharing
reduction as a result of the Ability to Pay Test.

h. Cost Sharing Waiver for the Territories. Local cost sharing
requirenents for all studies and projects in Arerican Sanpa, Guam the
Northern Mariana |Islands, the Virgin Islands, and the Trust Territories
of the Pacific Islands, will be reduced, up to $200,000 for each study
and project in accordance with Section 1156 of P.L. 99-662. Cost sharing
for such studies and projects will be established using the
general cost sharing criteria. The non-Federal cost for each study
and/ or project will then be reduced by $200,000 or to zero if the non-
Federal share is |ess than $200,000. Wiivers for studies and projects
are consi dered separately. |If the waiver for a study is less than the
$200, 000 nmaxi mum there is no "bal ance" remaining for transfer to a
proj ect waiver.

i. Cost Sharing for Cultural Resources. There may be instances where
a project authorization does not contenplate and specifically provide for
Federal and non-Federal cost sharing in connection with the preservation
of (pre)historic properties and such properties are encountered after
aut hori zation of the project for construction. Wen such properties are
encountered, all inventory, mtigation, and/or recovery costs associ ated
with preservation shall be 100 percent Federal non-rei nbursable costs up
tothe limt of one precent of the total Federal Appropriation required
for construction, as provided in Section 7(a) the Archeol ogi cal and
H storic Data Preservation Act of 1974, P.L. 93-291.
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If these costs will exceed the one percent linmit, the District shal
subnmit a waiver request through Division to HQUSACE (CECWPP) for
OASA(CW approval with a recommendation for appropriate cost sharing.
Addi tional gui dance on cost sharing for cultural resources wll be
provided by CECWRP in separate gui dance.

5. Budgeting and Accounti ng.

a. lIntegration with Budgetary Process. The District Comuander wll
fully informthe project sponsor on how funding of a project nust be
integrated into the Departnment of the Army's budget process in accordance
wi th the annual program and budget request for Cvil Wrks activities.
The Civil Wrks program nust be devel oped within the Administration's
nmul ti-year budget ceilings and within obligation ceilings for
construction inposed by Congress. Currently there are such obligation
ceilings prescribed in Section 901 of PL 99-662 for Fiscal Years 1989,
1990, and 1991.

b. Budgetary Priorties. For a project to be considered as a budgeted
new construction start, it nust neet the budgetary criteria contained in
t he annual program and budget EC rel eased by CECWB about March of each
year.

c. Release of Budgetary Information. Budgetary information cannot be
furnished to the |ocal sponsor until the President rel eases his budget to
Congress. However, the District Conmander should be working with the
| ocal sponsor prior to a project being budgeted to insure that an optinmm
construction schedule is devel oped recogni zing the | ocal sponsor's
financial capabilities and ability to acquire LERR, as well as Federa
budgetary constraints. To assist in this process, prelimnary project
cost estimates and prelimnary construction schedul es and funding
requi renments can be made available to the | ocal sponsor as |ong as budget
reconmendat i ons devel oped for the budget year and followi ng fiscal years
are not nmade avail abl e outside the Departnent of the Arny prior to the
rel ease of the President's budget. Further, detailed project schedul es
(PB2a's) can be nmade available to the | ocal sponsor once the President's
budget has been rel eased. This sanme procedure shoul d be used during each
fiscal year to revise the project schedul e and coordi nate funding
requirenments with the | ocal sponsor as
appropri at e.

d. Cost Accounting Procedures. Procedures currently used to track
costs assignable to project sponsors and to the Federal share will be
consistent with those used for "traditional" project cost accounti ng.
CERM FA is currently devel opi ng
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procedures to be used for cost accounting on cost shared projects.
Until those procedures are devel oped, procedures contained in Chapter 6,
paragraphs 7 and 8 of ER 37-2-10 should continue to be foll owed.

e. Non-Federal Costs. Credit will be allowed for reasonable costs
i ncurred by non-Federal sponsors which are directly related to the
i mpl erentation of the authorized project, and which are included by the
Federal Government as part of 'total project costs' as shown on the
approved project cost estimate (PB-3). This policy neans that project
sponsors will be reinbursed or otherw se given credit for those
reasonabl e direct and indirect costs which are properly all owabl e and
all ocable to their acconplishnment of the non-Federal responsibilities
for the project. Procedures for determining allowability of such costs
are contained in OMB Circular No. A-87, Cost Principles for State and
Local Governnents.

f. Maintaining Adequate Records. The Governnent and the Local
Sponsor shall keep books, records, docunents, and other evidence
pertaining to costs and expenses incurred to execute the authorized
project in such detail as will properly reflect total project costs.
Both parties shall nmintain such books, records, docunents, and other
evi dence for inspections and audit by authorized representatives from
either party. Section 10 of P.L. 100-676 requires the Secretary of Arny
to furnish periodic statements of project expenditures to project
sponsors upon their request. Such statenments shall include an estinate
of all Federal and non-Federal funds expended by the District and a
schedul e of anticipated expenditures during the remmining period of
construction.

g. Audit Requirenents. The Government and the Local Sponsor shall
make available at their offices at reasonable tines, such books, records,
docunents and other evidence for inspection and audit by authorized
representatives of each party to an LCA. The Governnent shall conduct
such audits of the Local Sponsor's records for a project, as are
appropriate, to ascertain the allowability, reasonabl eness, and
allocability of its costs for inclusion as credit against the non-Federa
share of project costs. Costs of the audit will be included
in total project costs and cost shared accordingly. |If the Loca
Sponsor is involved in an audit program governed by the Single Audit Act
(P.L. 98-502), then the local sponsor is encouraged to include its
records for the project with those records being tested for major
Federal Assistance Prograns. The Corps of Engineers will not duplicate
audit work perfornmed under the Single Audit Act




ER 1165- 2- 131
15 Apr 89

provisions. Any supplenentary audit work conducted by the Corps of
Engi neers shall utilize the single audit findings. The costs of a
suppl ementary audit will be included in total project costs and cost
shared accordingly.

6. Negotiability.

a. GCeneral

(1) LCA' s are legally binding agreenents that set forth the terns
of the relationship between the Federal Governnent and a | ocal sponsor
interested in devel opnent of a water resources project. The
negotiability of any LCA provision depends upon whether the itemis
specified by law, required to support an inportant Federal policy not
related solely to water resources devel opnent, or needed to ensure
consi stency and uniformty anong generic types of projects.

(2) Al signed LCA's nust reflect the project requirenents set
forth in P.L. 99-662 and any specific requirenents set forth in
i ndi vi dual project authorization. For those projects authorized by P.L
99- 662, these requirenents are one and the sane. LCA s that do not
reflect the cost sharing requirenments of P.L. 99-662, and any additiona
requirenments contained in the law authorizing the project, will not be
approved by the ASA(CW. Further, if a sponsor |acks the |ega
capability to provide the required cooperation and is not willing or
able to obtain the necessary authority, an LCA cannot be executed. In
recognition of this fact, no deviation whatsoever will be accepted to
the "Certificate of Authority" contained as Exhibit Ato the nodel LCA' s
or to the Release of Clains Article of the nodel LCA's. (See Appendices
A and D.).

(3) Certain standard cl auses--the so-called "boilerplate"
provisions, reflect inportant Federal socioecononic or contracting
policies and are not subject to negotiation. Such provisions include
participation in and conpliance with applicable Federal flood plain
managenent and fl ood i nsurance prograns, conpliance with the civil rights
| aws, project description, and the "Oficials Not To Benefit" cl ause.

b. Project Scope.

(1) Ceneral. Before drafting of an LCA can begin, the Governnent
and the sponsor should agree on two itens: the scope of the project to
be constructed; and the specific work to be covered by the LCA. Nornmally
these itens will be identical, but in sone cases there could be
substantial differences. The District Commander should obtain an
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LCA for the project described in the GDMor | atest Corps report, as
appropriate. The project description section of the draft LCA nust fully
describe the project to be constructed and any underlying or baseline
conditions that nust be in place for the project to function as desi gned.
Further, the "Cbligations of Parties" section of the draft LCA nust fully
describe the respective responsibilities of the Governnent and the | oca
sponsor as set forth in the authorizing docunents. |f the |oca

sponsor's proposal differs fromthe project included in the President's
budget, the District Conmander nmay prelininarily negotiate project
changes to the extent that the project remains consistent with the

aut horization and with Principles and Guidelines (P& . The District
Conmander nust ensure, however, that the |ocal sponsor understands that
final decisions concerning such changes rest with ASA(CW. |If the

nodi fied project is not consistent with the authorization, the District
Conmander shoul d i nformthe sponsor that additional authority is required

and that an LCA is premature. 1In any event, negotiation of a deviation
fromthe NED plan will require ASA(CW approval, a requirenent which
applies to both reductions and increases in scope. Ildeally, any such

changes in project scope would be addressed in the GDM or | atest Corps
report acconpanying the final draft LCA package. |f the proposal is not
consistent with the GOM or | atest Corps report, a Letter Report should be
prepared to acconpany the revised draft LCA for the purpose of securing
ASA(CW approval to deviate fromthe previously approved plan

(2) Reduced Scope. |If the project sponsor desires a project of
| esser scope than the current approved plan, its initial acceptability
nmust be neasured agai nst established guidelines, (e.g., econonic
ef ficiency, safety, environnmental acceptability, conpleteness,
ef fectiveness, etc.). Since reductions in project scope will alnost
al ways be an attenpt to reduce initial capital cost, care nust be taken
to ensure that the resulting project does not result in future unecononic
| evel s of nmaintenance and repair or potentially unsafe conditions.

(3) ILncreased Scope. In sone cases, local interests nay prefer a
plan that is larger than the recomended plan even though sufficient
justification for Federal participation cannot be devel oped. The locally
preferred plan could be an extension of the project, a larger integra
project (i.e., higher degrees of protection) or a conpletely
different plan. A typical reason for preferring another plan would be
for econonic devel opnent beyond that supportable by an anal ysis of NED
benefits. The locally preferred project may be considered for
i mpl erentation by the Corps if the locally preferred project is in
conpliance with Federal rules and statutes applicable to the Corps of
Engi neers devel oped project. |In addition, the outputs fromthe locally

10
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preferred plan nust approxinate, or be greater than the outputs fromthe
pl an that woul d have been recommended. The Federal participation is
limted by what the Federal share of the recomended plan woul d have
been.

(4) Request for Additional Wrk on a Reinbursable Basis. During
negotiation of a draft LCA, the |local sponsor may request that the scope
of the schedul ed work be increased to satisfy sonme |ocal requirenent or
need. Such requests nmay be accommbdated through the LCA process if the
| ocal sponsor is willing to provide 100 percent of the extra funding in
advance of award of construction contracts for the additional work.
However, a full explanation of the additional work to be perforned and
the justification for undertaking the work should be included in the
transnittal letter of the final draft LCA package to HQUSACE. Work
perforned under this subparagraph should not be included in the total
project costs and, therefore, will not be considered part of the Federa
proj ect .

c. Separabl e El enents.

(1) Ceneral. Section 103(f) of P.L. 99-662 defines separable
el enment as a portion of a project:

(a) which is physically separable fromother elenents of the
project, and

(b) which (1) achieves hydrologic effects or (2) produces
physical or econonmic benefits that are separately identifiable fromthose
produced by other portions of the project.

(2) Devel opnment of Local Cooperation Agreenents. Draft LCA
packages (including financing plans) should be prepared for all budgeted
separ abl e el ements of ongoi ng construction projects, resunptions, and
unstarted projects previously funded for construction. |If the |oca
sponsor desires to proceed with an elenment of an authorized project, a
draft LCA can be devel oped on that basis as long as the elenent to be
devel oped neets the definition of a separable elenment as contained in
Section 103(f) of P.L. 99-662. Care nust be taken, however, to insure
that the elenent to be pursued can stand alone, is increnentally
justified, and its construction will not adversely inpact the
engi neering and econonic feasibility of the remmi nder of the project.

d. Project Cost Estimates. Section 902 of P.L. 99-662 and Section 3
of P.L. 100-676 |linmt the total project cost for those projects
authori zed in these Acts and subsequent project authorizations to the
aut hori zed project cost. These project cost limtations nmay be
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i ncreased by the Secretary for nodifications which do not materially
alter the scope or function of the project authorized, but not by nore
than 20 percent of the authorized anmbunt. The project cost linitations
are to be automatically increased to account for inflation. The limt on
total project cost growh expresses the concern of Congress for accurate
proj ect cost estimates and the subsequent nmanagenent of cost grow h.
Every effort should be nade to devel op and docunent firm updated, and
accurate project cost estimates prior to negotiating a draft LCAwith a
| ocal sponsor. Unexpected increases in project costs could have
detrinental effects on the financial capability of the |ocal sponsor to
participate in the project. Therefore, to ensure understandi ng between
the District and the |ocal sponsor, District Conmanders are encouraged to
coordinate with | ocal sponsors on the devel opnent of estinmated total
project costs on a regular basis to include a forecast final cost
estimate (including inflation) based on an assuned desi gn and
construction schedule. The forecast final cost estimate, including
inflation, is the estimate that is to be inserted in ARTICLE VI, METHOD
OF PAYMENT, of the LCA under devel oprment. District Commanders are
further encouraged to include a project cost engineer on the

i nterdisciplinary team devel oping the LCA so that the el enents which
conprise the total project costs can be understood and explained to the
| ocal sponsor.

e. Project Cost Increases after LCA Execution. It is recognized that
in spite of every effort to the contrary, project costs may increase
after the LCA is executed. Accordingly, close coordination nust be
mai ntai ned with the local sponsor on all aspects of the project even
after execution of the LCA. At the request of the |ocal sponsor, the
Di strict Commander nay include | anguage in the Term nation and
Suspension article of the draft LCA to recognize the possibility of
future project cost increases (i.e., "Cost Cap Clause"). This would
all ow the | ocal sponsor the ability to request the District Commander to
defer the award of any construction contract for the project which would
result in total obligations and expenditures exceedi ng an agreed upon
dol l ar anount. However, this anmpunt cannot be | ess than the esti mated
cost of the project as reflected in the LCA. |If the cost cap would be
exceeded by the award of a contract and the | ocal sponsor requests
deferral of the award, the District Commander and | ocal sponsor nust
devel op a nmutual |y agreeabl e procedure to resolve the inability to award
remai ning contract(s) on the project or to termnate work. In those
cases where the cost cap woul d be exceeded, and the matter cannot be
sinply resolved by the | ocal sponsor securing additional funds, the
Di strict Commander should transmit through the D vision Commander
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to HQUSACE (Attn: CECWRN) for approval the proposed procedure to
conplete the project or ternminate the work. It should be noted that
cost caps can be applied to the award of future contracts but not to
overruns or other cost increases pertaining to ongoing contracts already
awarded by the District Conmander.

f. Federal hligation to Conplete Projects. Although the Federa
CGovernnent, when entering into an agreenent to construct a water
resources project, fully intends to conplete the project, unforeseen
ci rcunstances can occur which would preclude the Federal Governnent from
continuing the project as schedul ed. The Federal Governnent cannot,
therefore, guarantee conmpletion. An LCA, therefore, will not contain
any provision that could be viewed as inposing on the Governnent an
absol ute requirenent to expend future appropriations on the project.
Because a sponsor may need to satisfy outside interests that there is a
significant |ikelihood of project conpletion, it may insist on
provi sions that the Government sinply cannot accept. In such cases, the
Di strict Commander shoul d assure the sponsor that the Governnment will
use its best efforts to seek continued funding to conplete the project.

g. Construction Scheduling and Contracting.

(1) Construction Phasing. Were phased construction is feasible
and justified, the District Commander may contract for construction of
the project in usable increments so project benefits are available at the
earliest possible tine. Construction phasing is presently used where
i ncremental benefits are possible; however, the District Commander
shoul d advi se the sponsor that incremental construction nmay increase
total project costs, and therefore, could affect the econonic
justification for the project. As a general principle, the
Di strict Commander should work with the sponsor in order to nmaxinize net
econom ¢ benefits of the project.

(2) Tinming to Accommbdate Sponsor's Funding Capability. The

primary factor controlling the initiation of construction will be the
availability of Federal and non-Federal funds. Because substanti al

non- Federal funds will be needed, the capability of the |local sponsor to
supply those funds in a tinely manner during construction will have a

significant inmpact on construction scheduling. The District Commander
may negotiate changes to the construction schedul e, including

accel eration, delays, or changes in the sequence of construction to
accommpdat e the | ocal sponsor's needs, provided the resulting schedul e
remai ns reasonabl e, efficient and does not significantly increase
project costs. Al changes are subject to review and approval by
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CECWB. The District Commander may al so negoti ate mechani sns to resolve
fundi ng probl enms which arise during construction as a result of contract
accel eration, nodifications, or slippages. Should such administrative
claims require nodifications of the LCA such nust be revi ewed and
approved by ASA(CW.

(3) FEirmmess of Construction Schedules. Sponsors nay desire
devel opnent of firmconstruction schedules. The Contracting O ficer can
include in the LCA, a statenment that the Governnent will use its best
efforts to conplete the project on schedule. He may not agree, however,
to any LCA provision that could be construed as a guarantee that the
project will be constructed in accordance with any firmschedule. In
this regard, our experience with schedul es enbodied in the LCA s that
have been signed under the new cost sharing forrmulas is that many have
been too optinmistic. The problemfrequently is our assunption that |and
will be available on, or relocations conplete on, a schedule that is
consistent with our ability to conplete design and award construction
contracts.

h. |ssues of Sponsorship.

(1) Definition. |In accordance with Section 221 of the 1970 Fl ood
Control Act, a local sponsor must be a non-Federal interest which is
defined in law as "a legally constituted public body with full authority
and capability to performthe terns of its agreenent and to pay danages,
if necessary, in the event of failure to perform"” A |ocal sponsor may
be a State, County, Cty, Town, or any other political subpart of a State
or group of States and includes any interstate agency and port authority
establ i shed under a conpact entered into between two or nobre states with
t he consent of Congress under Section 15 of Article 1 of the Constitution
(e.g., Virginia Port Authority, Al abama State Docks Departnent, St
Tammany Levee District, Port Authority of New York and New Jersey, etc.)
that has the legal and financial authority and
capability to provide the necessary cash contributions and | ands,
easenents, rights-of-way, and rel ocations necessary to construct the
proj ect.

(2) Miltiple Non-Federal Interests.

(a) GCeneral. For those projects which have multiple non-
Federal interests, the preferred option would be for one non-Federa
sponsor to be designated to take the | ead and to be responsible for
executing the LCAwith the Departnent of the Arny. Execution of the LCA
woul d not, however, take place until the necessary subagreenents with
ot her non-Federal interests have been signed.
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(b) Third-Party Agreements. For those projects which rely
on a "third party" agreenent (i.e., an agreenent between a |ocal sponsor
and a non-Federal interest which is not a signhator to the LCA) for
i mpl ementation in addition to an LCA, the third party agreenent nust be
provided in the draft LCA package submitted to HQUSACE for review by
HQUSACE and OASA (CW. Nornmally, third party agreenents should be signed
by the parties prior to the ASA(CW's signature on the approved LCA

(3) Non-Federal Sponsors - Cbligation of Future Appropriations.

(a) Sone States have constitutional or statutory
prohi bitions against obligating future appropriations. Such states have
been unable to enter into LCA's because Section 221 of the 1970 Fl ood
Control Act, as enacted, does not pernit States to condition their
perfornmance on the availability of future appropriations. Section 912 of
P.L. 99-662 anends Section 221 by providing that:

In any (221) agreenent entered into by a State, or a body politic
of the State which derives its powers fromthe State
constitution, or a governnental entity created by the State

| egi slature, the agreement nay reflect that it does not obligate
future State |l egislative appropriations for such perfornmance and
payment when obligating future appropriations would be
inconsistent with State constitutional or statutory limtations.

(b) This provision provides relief to those States which are
precluded by their constitution or statutes fromfiscally obligating the
appropriations of future legislatures. This provision applies only to
di rect appropriations nade by state |egislatures and does not affect
ot her fundi ng sources which may be available to a project sponsor. The
provision does not relieve a State fromits financial obligations entered
into by signing an LCA. |If future State appropriations do not adequately
cover its financial obligations, other sources of revenue
nmust be obtained by the State to fully neet its conmtnents in the
execut ed LCA

(c) The limtation of this provision should be fully
expl ained to the | ocal sponsor, and included in an LCA only if requested
by the local sponsor and if it is determned by the District that the
sponsor is deriving its funds directly from State |egislative
appropriations and the State is limted by its constitution or by
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State statutes fromconmitting future State | egislative appropriations.
Under such conditions, an ARTICLE entitled OBLI GATI ON OF FUTURE
APPROPRI ATI ONS nay be added to the LCA as follows: "Nothing herein shal
constitute, or be deemed to constitute, an obligation of future
appropriations by the [Legislature] of the State of | ]."

(4) As indicated in paragraph 6.e., Local Sponsors nay request
that a cost cap be placed in the LCA which would |inmt their ultimte
financial obligation under terns of the LCA. Under no circunstances can
a local sponsor limt its LERRD obligation. However, if the |loca
sponsor requests it, a cost cap can be placed in the LCA under the
TERM NATI ON OR SUSPENSI ON ARTICLE. This cap would limt the |evel of
financial obligation that a | ocal sponsor would incur to a | evel over the
current project cost estimate. Under terns of this limtation, if the
award of the next construction contract woul d exceed the amount of the
cap, work cannot proceed unless both parties agree. |f requested by the
| ocal sponsor, the follow ng paragraph may be added to the TERM NATI ON OR
SUSPENSI ON ARTI CLE (termnms in brackets to be sel ected based on project
type under consideration):

Not wi t hst andi ng any ot her provision of this Agreenent, if the award of
any contract for construction of the [general navigation features of
the] Project would result in the total obligations and
expendi tures for construction of the [general navigation features]
[Project] exceeding $__ the award of that contract and
subsequent contracts shall be deferred until such tines as both
parties to this Agreenment agree to resune construction of the

[ general navigation features.] [Project.]

i. Conpliance with Fl ood Plain Managenent Regulations. 1In the
devel opnent of a draft LCA for a flood control or shoreline protection
project, the District Commander should informthe |ocal sponsor that it
will be required, as a matter of |ocal cooperation, to agree to
participate in and conply with any applicable Federal flood plain
managenent and fl ood i nsurance prograns. The LCA should further
indicate that the local sponsor will insure that any devel opnent in the
project area will not adversely affect the physical integrity of the
project or adversely affect the designed operation of the project. Such
requi rements as contained in the authorizing docunents for the project
shoul d al so be enunerated in ARTICLE || - OBLI GATI ONS OF PARTIES, of the
LCA.
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7. Procedures and Responsibilities.

a. District Responsibilities.

(1) Negotiation. Once the GDMfor the project is approved and
the project is budgeted as a new construction start, the District
Commander is responsible for negotiating and obtaining a draft LCA for
review by HQUSACE and ultimate approval and execution by the ASA(CW.
Such negoti ations nust be conducted so as to not conmmt the District
Commander to a position unacceptable to the Chief of Engineers or the

ASA(CW .

(a) Draft LCA s should be devel oped using the node
agreenents contained as Appendices A and Dto this ER  Wen deviations
fromthe nodels are felt appropriate due to the particular circunstances
of the project or the |local sponsor, those deviations should be
hi ghlighted and the rationale for the deviation should be furnished in
the transmittal of the LCA package to HQUSACE. Model provisions should
be followed to the greatest extent possible.

(b) If negotiations have proceeded with a | ocal sponsor
usi ng a nodel agreenent contained in EC 1165-2-144, dated 1 June 1987,
and it is not possible to renegotiate the agreenent, the nodel agreenent
contained in the EC nay be used. However, the transnmttal of the LCA
package to HQUSACE should indicate that the negotiated draft LCA is based
on the previous nodel agreenents and the reason why confornmance with the
new nodel | anguage is not recommended. It is suggested that this fact be
conveyed to HQUSACE prior to actual transnittal of the LCA

(2) Interdisciplinary Teans. HQUSACE uses an interdisciplinary
team t hrough the LCA Review Conmittee to facilitate the review and
approval process for draft agreements at the Washington | evel. Because
of the conplexity of LCA's, FOA' s are encouraged to establish an
interdisciplinary teamto develop the LCA. The interdisciplinary team
shoul d consi st of the Project Manager and representatives from Pl anni ng,
Audi t, Engineering, Construction, Operations, Real Estate, Counsel
Prograns, and Resource Managenent. The District Commander shoul d sel ect
fromthis teamthose individuals who woul d conduct the negotiations with
t he non- Federal sponsor

(3) District Review. The entire LCA package should be fully
coordinated within the District prior to transnmittal to the Division
Commander. Draft LCA's shall be reviewed by the District Counsel for
| egal sufficiency prior to being transmtted to HQUSACE t hrough the
Di vi sion Commander. A certification

17



ER 1165- 2- 131
15 Apr 89

signed by the District Counsel verifying that the District Ofice of
Counsel has fully reviewed the draft LCA nust be included with the LCA
package.

(4) Subm ssion Requirenents. The conplete LCA package shal
include the draft LCA (including exhibits), mlestone schedul e, financial
anal ysis, determnation of the ability to pay for flood control projects,
t he sponsor's statenent of financial capability (see Paragraph 8), an
updat ed Detail ed Project Schedul e (ENG Form 2201a (PB 2a)) showi ng the
Federal and non-Federal funding schedule, fact sheet,

Feder al / non- Federal allocation of funds (See Appendix B.), and the
Ceneral Design Menorandum or | atest Corps report providing the technica
and economic basis for the project to be included in the LCA. The

conpl ete LCA package should be forwarded to the D vision Cormander for
review. The cover letter transmtting the package to the Division
Commander should list all deviations fromthe appropriate nodel LCA and
provide the rationale for any deviation. It is inperative that al
information contained in the LCA package be consistent and current. For
i nstance, the estimted total project cost and non-Federal cash

requi rements shown in the draft LCA should be consistent with that shown
in the project fact sheet, PB2a, and latest nonthly life cycle
managenent report. |If the information presented is not consistent, the
draft LCA package will be returned to the Division Ofice for revision
Further coordi nation between District and Division Commanders wth
HQUSACE shoul d foll ow the point of contact procedures described in
paragraph 7.c. of this regulation.

b. Division Responsibilities. The Division Comrmander should review
the LCA package and transmit 12 copies of the package as received from
the District together with his comments to CECWRN for review and ful
coordination with all appropriate elenents within HQUSACE.

c. HQUSACE Responsibilities. The processing procedures for LCA' s
wi t hin HQUSACE are shown in Appendix E. Draft LCA packages incl uding
financing plans should be submtted to CECWRN which will serve as the
poi nt of contact throughout the HQUSACE review and approval process.
CECWRN al so mai ntains a conprehensive data base on the status of al
LCA's for regularly authorized new construction starts and separabl e
elements. This data base has been available to all Division offices
since 1 Cctober 1987. The information is furni shed via ONTYME the first
and the fifteenth of each nonth. District offices can be linked to this
telenet at their request. Followi ng the approval of the draft LCA by
OASA(CW, the approved draft agreement is sent to the Division and
District Commanders by ON-TYME mail. Upon receipt of the draft
agreenent, the District should:
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(1) Prepare copies of the approved LCA to be signed by both the
| ocal sponsor and ASA(CW. A mininumof four originals should be
prepared for signature. Two originals will be kept by the District and
two originals returned to the sponsor after execution by the ASA(CW.

(2) Obtain necessary signatures on all copies of the LCA and
certificates of Authority. The non-Federal sponsor should be instructed
to date the LCA at the time it signs the Agreenments. (Exhibit Ato the
LCA) .

(3) Forward all copies of the LCA signed by the |ocal sponsor to
CECWRN for transmittal to ASA(CW for signature.

d. Signing Ceremony. Should a signing cerenony be desired, the FOA
and the | ocal sponsor are responsible for organizing this event. This
i ncl udes coordination with the appropriate regional Assistant Director
of Gvil Wrks on the scheduling of a date for a cerenony which is
nmutual |y agreeable to all affected parties. No commitnents for the
ASA(CW to appear at a signing ceremony should be nade until after
coordination with OASA(CW. Wenever possible, interest in a signing
cerenony should be addressed in the cover letter transnmtting the LCA
package to HQUSACE and should identify the Congressional District in
which the project is |ocated and the nanes of affected Congressiona
Repr esent ati ves.

8. Financial Capability of the Local Sponsor.

a. Financial Analysis. An analysis of a local sponsor's financi al
capability to participate in a project is required for any project which
i nvol ves non-Federal cost sharing. The purpose of the financial
analysis is to ensure that the non-Federal sponsor has a reasonabl e and
i npl erentable plan for neeting its financial comrtnent. The financial
anal ysi s should include the non-Federal sponsor's statenment of financial
capability, its financing plan, and the District Commander's assessnent
of the non-Federal sponsor's financial capability. Financial
consi derations can be expected to affect project scale as well as
construction, scheduling, and phasing. A financial analysis should
acconpany all draft LCA's which are subnitted to HQUSACE and shoul d be
sent to HQUSACE (ATTN. CECWRN).

b. Schedul e of Non-Federal Payments. Section 101(d) of P.L. 99-662
requires that the non-Federal share of a harbor project be paid to the
Governnent and that the non-Federal paynents be nmade during construction
on an annual basis beginning no later than one year after construction
isinitiated. Section
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103(1) of P.L. 99-662 further provides that the ASA(CW nmay pernit del ay
of the first year's paynment up to one year frominitiation of
construction on harbor projects as well as projects involving fl ood
control and other purposes. Any such delays are subject to interest
charges for up to six nonths at a rate determ ned by the Secretary of
the Treasury. A proposal by the non-Federal sponsor for a delay of the
first year's paynent nmust be approved by the ASA(CW. Docunentation and
justification nust be part of the LCA package to support the delay and
nmust include a repaynent schedule for the non-Federal share. (See also
paragraph 9.a.(3) and 9.d.(2)(e).)

9. Cost Sharing Policy and the Provision of Non-Federal Funds.

a. General. The non-Federal cost sharing and financing
responsibilities contained in P.L. 99-662 are sunmari zed in Appendi x F.
Appendi x G provi des additional guidance on conputing cost sharing for
navi gati on projects.

(1) The LCA shall provide that prior to the obligation of Federa
funds for the construction of the project, the |ocal sponsor shall have
either paid directly to the Governnment its share of the estinmated total
project costs or placed those funds without the control of the project
sponsor in an escrow account or other account deened acceptable to the
Governnent or ot herw se provided sone irrevocabl e comm t nent of paynent.

(2) The non-Federal sponsor has considerable flexibility to
det erni ne whether to make the total estimated non-Federal share of
construction costs available at the beginning of construction or to
provide its share of construction costs increnmentally over the period of
construction. Non-Federal funds should be available to the Contracting
Officer for deposit in the Treasury prior to the award of each
construction contract. The non-Federal sponsor is not required to
provide the total estimated non-Federal share for construction of the
total project before construction begins unless the project will be
constructed under a single contract, obligated in full at the beginning
of construction. To the extent possible, structural projects should be
constructed in a way that permts an increnental obligation of funds,
bot h Federal and non-Federal, and cash contributions should be provided
in the sane proportion. Therefore, the non-Federal cash contribution
shoul d be provided in the sanme proportion as the schedul ed construction
(see Appendi x B).

(3) During the LCA negotiating process, avail able options shoul d
be explained to the local sponsor. The sponsor should indicate whether
it prefers to nake the total estinmated non-Federal share avail able at the
begi nni ng of construction
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increnental ly during the period of construction, or, in certain

ci rcunstances, after construction has been conpleted. Post-construction
or deferred paynments are only permitted in linited circunstances.

During the paynent negotiation process, the District Comrander shoul d
nmake every effort to secure provisions for full paynent during the
construction period beginning with the first year of construction. (See
paragraphs 9.d.(1) and 9.d.(3).) The District Commander may enter into
di scussions with the project sponsor about deferred payments, but shal
not commit to a deferred paynent plan w thout the approval of ASA(CW.

(a) Deferral of the first year paynent by ASA(CW will be
al |l oned only when extenuating circunstances can be docunented. A request
to negotiate a deferred paynent plan should be submitted to
HQUSACE(CECW RN) for approval by ASA(CW as soon as the |ocal sponsor
gi ves evidence that its circunstances warrant consideration of a
deferred paynent plan. \When deferred paynment is approved, the anmount on
whi ch paynent is calculated will include interest. Appendix B, page
B-2, provides an illustration for conmputing interest on a deferred
payrment plan. (See also paragraphs 8.b. and 9.d.(2)(e).)

(b) On comercial navigation projects, the provisions of
Section 101(a)(2) of P.L. 99-662 allow nore latitude in arranging the
non- Federal paynment of the additional 10 percent of the cost of genera
navi gation features. Congress provided for such repaynents to be nade
with interest over a period not to exceed 30 years. This provision
al l ows the non-Federal sponsor's repaynent of the additional 10 percent
to correlate nore closely with the increased revenue stream anti ci pated
with a harbor devel opnent project. The District Commander shoul d
devel op the inplications of the alternative paynment options under
Section 101(a)(2) and review themw th the | ocal sponsor during
di scussi ons of the non-Federal paynent plan.

(4) If the non-Federal sponsor elects to provide the funds during
construction, paynment nay be in the formof (a) direct payments to the
Government, (b) paynents to an acceptabl e escrow account or provision of
an irrevocable letter of credit, or (c) such other paynent nethod that
woul d make the funds available to the Governnent at such times and in
such anounts as are necessary to neet Government in house and contractua
obligations as they are incurred. Non-Federal sponsors nmay elect to
place their funds in interest-bearing escrow accounts which allow the
Federal Government to withdraw only those funds needed. Funds will be
transferred fromthe escrow account to the Treasury prior to the actua
obligation of funds.
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(5) If the non-Federal sponsor provides funds in excess of the
cash paynent requirenents determ ned subsequent to contract bid opening
by the Contracting Oficer (i.e., bids are | ower than the Governnent
estimate), such excess funds nmay be returned to the non-Federal sponsor
after award of the Contract.

b. Source of Non-Federal Funds. There are occasions when | ocal
sponsors may wi sh to neet their cost sharing responsibilities at |east
in part with funds they have received fromthe Federal Governnment. As a
general rule, non-Federal shares of project costs are to be satisfied
t hrough the use of non-Federal funds. Accordingly, all LCA s shal
contain the follow ng provision under ARTICLE Il - OBLI GATION OF THE
PARTI ES:

No Federal funds nay be used to neet the local sponsor's share of
project costs under this Agreenment unless the expenditure of such
funds is expressly authorized by statute as verified in witing
by the granting agency.

The Corps can accept Federal funds froma |ocal sponsor only if the
statute under which the funds were provided (or are to be provided) to
the |l ocal sponsor specifically authorizes use of the funds for that
purpose. The burden is on the |ocal sponsor to denbnstrate that such an
aut hori zation exists. The |ocal sponsor can neet this requirenent by
providing the District Conmander with a letter fromthe Federal Agency
that adnministers the Federal funds in question, approving use of the
Federal funds to satisfy the itens of |ocal cooperation for the project.
Such an anal ysis shoul d be undertaken as part of the financing plan
required for the LCA. This sane policy applies to the use of Federa
funds used by the | ocal sponsor to acquire any LERRD required for the
project. No Federal funds nay be used to acquire LERRD unl ess
specifically approved in witing for that purpose by the Federal Agency
whi ch admini sters those funds.

c. Methods for Providing Non-Federal Funds. Several sources or
net hods of providi ng non-Federal cash requirenents are available to the
| ocal sponsor. It is incunbent on the District Commander to work cl osely
with the | ocal sponsor to determ ne which nethod is nost suitable to the
| ocal sponsor while protecting the Government's interests. Sonme of the
nore comon net hods are indi cated bel ow

(1) Direct Cash Paynent. For projects involving a single
contract to be conpleted in one year or a project that itself will be
conpleted in one year, the | ocal sponsor shall provide its full cash
requirenent prior to awardi ng the
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construction contract by delivering a check payable to the District's
Fi nance and Accounting O ficer for deposit in the US. Treasury.

(2) Escrow Accounts. Local sponsors may wi sh to establish escrow
accounts to finance their share of a project. Wth an escrow account,
non- Federal funds woul d be deposited in an interest bearing account by
the |l ocal sponsor. Funds could then be withdrawn by the Federa
CGovernnent as necessary to finance construction of the project.

Approval from HQUSACE (CECC-J) nust be received prior to the
establ i shnent of an escrow account. See Appendix H for a sanple escrow
agr eenment .

(3) Letter of Credit. The local sponsor may wish to provide an
irrevocable letter of credit for its share of project costs. A letter
of credit is simlar to an escrow account. Wth a letter of credit, a
financial institution guarantees to the Federal Governnment that funds
are available fromthe | ocal sponsor to neet the required cash outl ays.
As with escrow accounts, the letter of credit nust be revi ewed and
approved by HQUSACE ( CECC-J).

(4) Federal Repaynent Districts. Section 916 of P.L. 99-662, as
anended, provides that the ASA(CW may enter into a contract with a
Federal Repaynent District or other political subdivision of a state for
t he paynent or recovery of an appropriate share of the cost of a project
prior to the construction, operation, inmprovenent, or financing of a
project. To that end, Section 916(b) requires the approval by ASA(CW
of a study fromthe state or political subdivision which denonstrates
that revenues to be generated fromthe Federal Repaynent District wll
equal or exceed the cost recovery requirenents over the term of
repaynent. Any proposal that would involve the potential use of a
Federal Project Repaynent District should be referred to CECW RN
describing the specific proposal prior to preparation of a draft LCA
CECWRN will coordinate with ASA(CW; advise the FOA whether a specific
study is warranted; and give specific guidelines for preparation of the
study. Any study that is subsequently prepared should precede the draft
LCA package for approval by the ASA(CW.

d. Deferred Paynents.

(1) Ceneral. Section 103 of P.L. 99-662 contains provisions
concerning options available for del aying paynents of non-Federal cash
requi renments for non-navigation projects and under certain circunstances
for harbor projects. Payments may be del ayed in special circunstances,
but only where the deferred paynent plan is approved in advance by the
ASA(CW. It is
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preferred that non-Federal contributions be provided during construction
in proportion with the outlays of Federal funds on the project. Any
deferral of non-Federal contributions will require repaynent with

i nterest.

(2) Applicability. The follow ng sunmarizes the applicability of
t he paynent provisions of Section 103 of P.L. 99-662 to new construction
start projects.

(a) Sec. 103(a)(4) of P.L. 99-662 - Deferred Paynment of
Amount s Exceeding 30 Percent. This provision pernits the | ocal sponsor
of a structural flood control project to defer paynent of that portion of
the contribution which is in excess of 30 percent of the costs assigned
to flood control over a 15 year or shorter period if agreed to by the
ASA(CW and non-Federal interests beginning at the date construction of
the project is conpleted. Any cash requirenents deferred under this
provision will be assessed an interest charge at a rate deterni ned
pursuant to Section 106 of P.L. 99-662, by the Secretary of the Treasury.
(See paragraph 2 of Appendix | for guidance on deferred paynents.) This
provision is available for all structural flood control projects at the
di scretion of the l|ocal sponsor.

(b) Section 103(b) of P.L. 99-662 - Nonstructural Fl ood
Control Projects. Additional funds needed to bring non-Federa
contributions pursuant to Section 103 up to 25 percent of the cost
assigned to nonstructural flood control may be paid over a 15 year or
shorter period, if agreed to by the ASA(CW and non- Federal interests.
Repaynent shall begin on the date construction of the project or
separabl e element is conpleted, and nust include interest at a rate
determ ned pursuant to Section 106 of P.L. 99-662. (See paragraph 2 of
Appendi x | for detail ed gui dance on conputing interest on deferred
paynments.)

(c) Sec. 103(g) of P.L. 99-662 - Deferral of Paynent. This
par agr aph defers paynent by a non-Federal sponsor of its share of project
costs until Novenber 17, 1989 for the followi ng authorized projects:

- Boeuf and Tensas Rivers, Tensas Basin, LA and AR,
aut hori zed by the Flood Control Act of 1946

- Eight Mle Creek, AR, authorized by P.L. 99-88

- Rocky Bayou Area, Yazoo Backwater Area, Yazoo Basin, M5,
aut hori zed by the Flood Control Act approved August 18,
1941
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This section does not exenpt these projects fromthe cost sharing
provisions of P.L. 99-662. It nerely delays initiation of paynent of

t he non-Federal share of project costs for three years after passage of
P.L. 99-662.

(d) Sec. 103(k) of P.L. 99-662 - Paynent Options. This
provision gives the ASA(CW limted discretion to authorize a non-Federa
proj ect sponsor to extend its paynent for a project over a period not to
exceed thirty years after conpletion of construction. This provisionis
principally intended to all ow extended paynents of non-Federal cash
requirenments for projects with vendi bl e outputs such as M&and; | water
supply and hydropower. Section 103(k) of P.L. 99-662 will not be applied
to flood control projects. (See paragraphs 9.d.(2)(a) and 9.d.(2)(b)
above for deferred paynent provisions which apply to flood contro
pur poses.)

(e) Section 103(1) of P.L. 99-662 - Delay of Initial
Paynent. This Section authorizes the Secretary to permt a non-Federa
interest to delay the initial cash paynment required under Sections 101
and 103 for up to one year after construction on a project is begun. Any

del ayed initial paynment will be combined with the second year's paynent
and paid to the Governnent at the beginning of the second year of
construction. |In addition, the delay of the initial paynent would be

subject to interest charges for one-half the period of delay at a rate
determ ned by the Secretary of Treasury under the provision of Section
106 of P.L. 99-662.

(3) Negotiation. Any reconmendation for a delay in paynent of
t he non-Federal cash requirenent as provided for in Section 103 should be
clearly explained in the transmttal letter of the draft LCA package to
HQUSACE with full justification for why a delay of paynents should be
incorporated into the LCA. No conmitnents should be nade to a | oca
sponsor on delaying their cash contribution until the draft LCA
cont ai ni ng such provision has been revi ewed and approved by ASA(CW.

(4) Procedures. Appendix | provides procedures for determning
i nterest on deferred paynents.

10. Work Perforned by lLocal Sponsors.

a. Flood Control: Section 104 of P.L. 99-662. Policies and
procedures for determ ning whether work perfornmed by local interests is
conpatible with a project for flood control under the provisions of
Section 104 of P.L. 99-662 have been devel oped and are provided in ER
1165-2-29 entitled, "General Credit for
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Fl ood Control." Questions and issues concerning credits associated with
fl ood control projects under Section 104 should be referred to CECWRR
for resolution.

b. Commercial Navigation: Section 204 of P.L. 99-662. Policies and
procedures for determ ning reinbursenent for construction of navigationa
i mprovenents in harbors or inland harbors of the United States, or
separabl e el ements thereof, to be undertaken by non- Federa
interests in accordance with Section 204(e) of P.L. 99-662 are provided
in ER 1165-2-120 entitl ed, "Reinbursenent for Advance Non- Federa
Construction of Authorized Federal Harbor and |nland Harbor
| nprovenents." Questions and issues concerning Section 204 should be
referred to CECWRP for resol ution.

c. Advance Wrk: Section 215.

(1) Section 215 of the Flood Control Act of 1968, P.L. 90-483, as
amended, authorizes local interests to receive credit or reinbursenent
for work they wish to performon a Federally authorized project in
advance of Federal construction. The 1968 Act was anended by Section 12
of P.L. 100-676 which |imts Federal credit or reinbursenent for a single
project to $3,000,000 or one percent of total project costs for the
aut hori zed project, whichever is greater, except that the anount of
rei mbursenent or credit for a single project may not exceed $5, 000,000 in
any fiscal year. The ASA(CW is authorized to allot not to exceed
$10, 000, 000 for such purposes or any one fiscal year, subject to the
availability of appropriations. It is Corps of Engineers policy to
reconmend use of this authority only when it can be clearly shown that it
isin the Government's interest to enter into a Section 215
Agreenent. The Governnent's interest is normally shown through a
reduction in Federal cost for the project or through an accel eration of
the overall conpletion schedule for the project.

(2) Cenerally, a Section 215 Agreenent will not be pursued on
projects that are specifically budgeted as a new construction start
unl ess extenuating circunmstances can be denpnstrated to justify a Section
215 Agreenent in addition to the LCA for the project. The desire of a
| ocal sponsor to performa portion of a budgeted new construction start
i n advance of the Federal construction schedule for that elenment of work
is not adequate justification by itself to enter into a Section 215
Agr eenment .

(3) In those cases where the District and Division Commanders can
denonstrate that use of a Section 215 Agreenent is warranted, non-Federa
entities shall be given a credit for the value of the work perforned
whi ch shall be applied agai nst other
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| ocal cooperation required by the project authorization. Cash

rei mbursement will be allowed only to the extent that the value of the
sponsor's work exceeds the total of required non-Federal contributions
agai nst which credit may be given, and paynent will be subject to the
availability of appropriations for that purpose. On flood contro
projects, no credit can be given against the 5 percent cash contribution
toward total project costs during construction of the project. Credit
can be given against all other requirements of |ocal cooperation (i.e.
LERRD required for the authorized project and any additional cash to
neet the 25 percent nini mum non-Federal cost share.) Non-Federal costs
in connection with LERRD which are |ocal cooperation itens required by
the project authorization are not subject to reinbursenent under a 215
Agreenent (and do not count against the Federal limtation on Section
215 rei nbursenment or credit). The costs for provision/acconplishnment of
LERRD for the work covered by a 215 Agreenent will be credited, to the
extent appropriate, when the Federal project is undertaken (i.e., credit
will be acknow edged in the LCA for the Federal project).

(4) Specific guidance on Section 215 Agreenents is contained in
ER 1165-2-18.

11. Policy on Rel ocations.

a. Relocations. The term"relocations" shall mean raising and
| owering, altering, adjusting, or protecting a facility, as well as
changing its location. As shown in Appendix F, the | ocal sponsor shal
perform or assure performance of relocations for nost projects. (See
paragraphs 11.c.(4) and 11.d.(3) for policies on renovals).

b. Local Responsibilities. Upon notification fromthe Governnent,
the |l ocal sponsor shall acconplish or arrange for acconplishnent at no
cost to the Governnent all alterations and rel ocations of buildings,
hi ghways, railroads, bridges for non-navigation projects (other than
rail road bridges and approaches thereto), public utilities (such as
nmuni ci pal water and sanitary sewer |ines, tel ephone |ines, and storm
drains), pipelines, aerial utilities, ceneteries, and other facilities,
structures, and inprovenents determ ned by the Governnent to be
necessary for construction of the project.

c. Flood Control and O her Purposes. See Appendix F for specific
policies governing cost sharing for highway and railroad bridges.
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(1) H.ghway Bridges. Alteration of highway bridges necessitated
by a flood control project are considered part of the LERR requirenents
for the project and, therefore, are the responsibility of non-Federa
interests. Alterations to provide for the structural integrity of
hi ghway bridge foundations, piers, or abutnents that are to remain in
pl ace should be included as part of the basic project and cost shared
accordingly. For instance, when deepeni ng channel s bel ow footi ngs of
existing bridge piers is required, the piers may be reinforced,
under pi nned, or reconstructed as part of the basic project to be cost
shar ed.

(2) Railroad Bridges.

(a) Alterations/Relocations. Alterations or nodifications
to existing railroad bridges, such as tenporary detours, alterations to
foundati ons and abutnents for the bridges that are to remain in place,
and approaches thereto, including trackage that nust be altered/ nodified
as a result of any project related bridge alteration/nodification, wll
be considered a part of the project construction cost and will be cost
shared in accordance with the cost sharing applicable to the project
purposes. Any trackage not directly related to a particular railroad
bridge alteration/nodification will be considered a part of LERR to be
perforned or paid for by the non-Federal sponsor.

(b) New Railroad Bridges. As with alterations or
nodi fications of existing railroad bridges, the cost of new railroad
bridges, required as a result of project construction in fastlands or new
channel alignments, will only be considered a project cost and cost
shared in accordance with the basic project purpose when the origina
aut hori zi ng docunents refl ect the proposed new bridge as a Federal cost.
The cost of newrailroad bridges required in fastlands or new channel
alignnents not treated as a project cost in authorizing docunents will be
consi dered as part of the LERRD requirenents of the project.

(3) Uilities and Facilities. Normally, utility and
facility relocations, including sewer lines, required as part of a
project are a local responsibility and should be perfornmed at 100 percent
non- Federal expense. The |ocal sponsor in sone instances will be
entitled to credit for any relocations for which it pays. The loca
sponsor also may receive credit for relocations even though it has not
actually paid for the relocations or reinbursed the owner for the work
that has actually been accconplished. Credit eligibility in such cases
will be based on responsibility for the relocation. |If the
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sponsor is actually responsible for the relocation, credit will be given
even t hough the owner of the utility or facility volunteers to relocate
the facility at no cost to the sponsor. |If, however, the sponsor has

authority to require the relocation at no cost to the sponsor, no credit
will be allowed.

(4) Renovals. The cost of renmoval of utilities and
facilities (i.e., those not being relocated) are considered to be a part
of the total project cost and are cost shared accordingly. The cost of
acquiring such utilities or facilities, leading to their eventua
renoval, is the responsibility of the non-Federal sponsor and shoul d be
consi dered as part of LERR

d. Navi gati on-Harbor Projects.

(1) Highway and Railroad Bridges. Alteration of highway or
rail road bridges necessitated by navigation-harbor projects are
consi dered as part of project construction costs; not as conponents of
| ands, easenents, rights-of-way, relocations, and di sposal areas (LERRD).
Cost sharing policy for bridge alterations is governed by the provisions
of the Bridge Alteration Act of 21 June 1940 (Truman- Hobbs), as descri bed
in ER 1165-2-25. Trunan- Hobbs procedures provide for allocating
alteration costs between the bridge owner and the navigation project.
Those bridge alteration costs assigned to the navigation project are then
consi dered part of the General Navigation Feature (GNF), and cost shared
with the | ocal sponsor on the sane basis as other GNF costs.

(2) Structures and Facilities (Non-Utility). For navigation
projects, Section 101(a)(3) of P.L. 99-662 requires that the non-Federa
interests shall provide the |ands, easenents, rights-of-way, relocations
(other than utility relocations which are separately di scussed under
paragraph 11.d.(4) and (5)), and dredged material disposal areas

necessary for the project. |t nust be understood by all involved in the
project that it is the basic responsibility of the | ocal sponsor to
assure that relocations of structures, facilities, and all inprovenents

are to be perforned at non-Federal expense. This does not affect any
ability of the sponsor to arrange with the structure or facility owner to
performthe work and absorb the costs of such work. The | ocal sponsor
will be entitled to credit for any rel ocations necessitated by the
project that it pays for against the 10 percent repaynent required under
Section 101(a)(2) of P.L. 99-662. As in the case of utilities, the loca
sponsor also may receive credit for relocations even though it has not
actually paid for the relocations nor reinbursed the owner for the work
that has been acconplished. Credit eligibility in such cases will be
based on responsibility for the relocation. |[|f the sponsor is actually
responsible for the relocation, credit wll
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be given even though the owner of all structures and facilities
volunteers to relocate the facility at no cost to the sponsor. |If,
however, the sponsor has authority to require the relocation at no cost
to the sponsor, no credit would be all owed.

(3) Renovals. The cost of renoval of facilities (i.e., those not
being relocated) is considered to be a part of the cost of genera
navi gation features (G\F), to be cost shared based on project depth when
such facilities are located on fastlands. But the cost of acquiring such
facilities, leading to their eventual renoval, are the responsibility of
t he non-Federal sponsor and shoul d be considered as part of LERRD. The
cost of renpval of itens |located within the Navigation Servitude are
considered to be an owner responsibility, and the owners shoul d be
i nformed by the sponsor or, if necessary, by the Governnent, that they
are to renove such itens prior to the commencenent of construction. |If
i ndividual itens exist which are partially |located on fastlands and
partially within the Navigation Servitude Line, a reasonable allocation
of the cost of rempval should be nade between that which is owner
responsibility and that which is part of GNF. The renoval of debris, as
well as itens for which no owner can be found, is a dredging cost to be
cost shared as a part of the cost of GN\F

(4) Uility Relocations on Harbor or Inland Harbor Navigation
Projects--Depth Less Than 45 Feet. For navigation projects authorized
for less than or equal to 45 feet in depth, Section 101(a)(4) of P.L.

99-662 requires that the non-Federal interest "... shall performor
assure the performance of all relocations of utilities necessary to
carry out the project." It is the basic responsibility of the |loca

sponsor to assure that utilities are relocated at non- Federal expense.
This does not obviate the ability of the sponsor to arrange with the
utility owner to performand absorb the costs, if willing, of the
relocation. Section 13 of P.L. 100-676 anended Section 101(a)(2) of
P.L. 99-662 by allowing the | ocal sponsor a credit for utility

rel ocations against the required 10 percent repaynent. Credit, however,

woul d be based on responsibility for the relocation. |f the sponsor is
actually responsible for the relocation, credit will be given even in
cases where the owner of the utility volunteers to relocate the utility
at no cost to the sponsor. |If, however, the sponsor has |egal authority

to require the relocation at no cost to itself, no credit would be
al | oned.

(5) Uility Relocations on Harbor or Inland Harbor Navigation
Projects--Depth in Excess of 45 Feet. For navigation projects
aut hori zed for greater than 45 feet in depth, Section 101(a)(4) of P.L.
99-662 further provides that one-half of the cost of each utility
rel ocation be borne by the utility owner and one-half by the | oca
sponsor. Again, as in paragraph 11.d.(4),
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it is still the basic responsibility of the sponsor to assure that
utilities are relocated at non-Federal expense. Credit will be provided
agai nst the local sponsor's required 10 percent repaynent for one-half
of the relocations cost borne by the sponsor for each such utility being
rel ocat ed.

(6) Use of Federal Authority to Acconplish Rel ocations,
Acqui sitions or Renpvals.

(a) In those cases where the | ocal sponsor has, despite
every reasonable effort, failed to reach agreenent with affected owners
regarding relocations or renovals, and further, lacks the authority to
force such actions, the Federal Governnent nay elect to exercise Federa
authorities to conpel the relocation or renoval where such authorities
exi st .

(b) The exercise of Federal powers in this regard shall not
relieve the |l ocal sponsor of its statutory responsibility to assure the
rel ocations or the acquisition of lands and itenms to be renbved, at no
expense to the Federal Governnent. Consequently, any Federal expenses
incurred in conpelling the relocation or acquisition including

admnistrative and litigation expenses will be borne entirely by the
| ocal sponsor. Federal funds will not be nade available to conduct the
actual relocation or acquisition. Moreover, any Federal action shall in

no way determine the ultinate apportionnent of the relocation or

acqui sition costs between the owners and the |ocal sponsor. The question
of how relocation or acquisition costs are shared is to be resol ved
between the | ocal sponsor and the owners of the facilities in question
(except for utility relocations on deep draft navigation projects which
will be borne 50/50 between the utility owner and the |ocal sponsor).

(c) Notwithstandi ng the above, continued construction on a
navi gation project should not be conprom sed by the refusal of an owner
of itens or facilities located in property subject to the Navigation
Servitude to renove or pay the cost of renoval of such itens. As a |ast
resort, the forced renpval of any item subject to the Navigation
Servitude may proceed using funds made available jointly by the Federa
CGovernnment and the | ocal sponsor, in proportion to the cost sharing
appropriate for the project. The District Counsel should explore and
devel op all available neans for the full recovery of such expenditures
for renovals fromthe appropriate owners, including any necessary
coordination with the local United States Attorney. Such costs would
include all necessary administrative and litigation expenses. Upon
recovery of these costs, the Local Sponsor shall be reinbursed for its
share.
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e. Method for Crediting Relocations. The nodel LCA's provide a
specific fornmula for crediting relocations. (See ARTICLE |V--VALUE OF
LANDS AND FACI LI TIES of the npodel Flood Control LCA, Appendix A, and
ARTI CLE |V of the npodel Harbor LCA, Appendix D). GCenerally, the value
to be given the construction, relocation, alteration or nodification of
utilities, shall be that portion of the actual costs incurred by the
| ocal sponsor.

f. Navigation-Inland Waterway Projects. Cost sharing is not
appl i cabl e for those navigation projects |ocated on the |Inland Wat erways
Systemin which the Inland Waterways Trust Fund will be used to pay 50%
of the construction cost. Accordingly, no LCAis required. However, the
Di strict Conmmander shoul d make every effort to manage and budget for a
conti nuous no-gap schedule from conpletion of the Feasibility Phase
through PED. The forecast final cost estimate for construction should be
based on this seamn ess (continuous) funding schedul e.

12. Lands, Easenents, Rights-of-Way and Dredged Material Disposal Areas.

a. General. In addition to cash requirenments, non-Federal sponsors
are required under P.L. 99-662, to provide all |ands, easenents,
rights-of-way, and dredged naterial disposal areas (LERD) necessary for
the construction, operation and mai ntenance of the project. It is
preferred that all LERD for the project, or at a mninmnum all LERD for a
useabl e segnent thereof, be provided by the | ocal sponsor prior to the
advertisenent of any construction contract for the project. However, in
limted circunstances, construction nmay proceed even though all the
necessary real estate interests for the project have not been acquired,
provided that for each construction contract, a valid right of entry has
been obtained for the interests necessary to support such construction
contract prior to award of the contract. Were there is only one
construction contract for the entire project, all LERD necessary for
construction of the project nust have been acquired by the | ocal sponsor
prior to the award of the construction contract.

b. Donated LERD. There may be cases where the | ocal sponsor w shes
to make avail able to the Federal Governnment LERD that it owns or controls
wi thout receiving credit for its value. Notwi thstanding the |oca
sponsor's desires, the fair market value of the LERD will be included in
total project costs. Accordingly, the | ocal sponsor will receive credit
for the donated LERD based on its fair market value as of the date of
award of the first construction contract.
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c. Value of LERD  Under P.L. 99-662 cost sharing provisions, a value
nmust be given to LERD s to determine the credit to be applied toward the
non- Federal share. The nodel LCA' s provide specific guidance on
crediting LERD s. The credit for lands which the | ocal sponsor owned
prior to the award of the first Governnment construction contract will be
the fair market value as of the date of award of the first construction
contract. For acquisitions by the | ocal sponsor which occur after the
award of the first construction contract, the relevant tine for credit
purposes is the date of the acquisition. The fair market value shall be
determ ned by an appraisal to be obtained by the |local sponsor. The
appraisal will be prepared by an independent and qualified appraiser who
is acceptable to both the | ocal sponsor and the Federal Governnent. The
Governnent shall review and approve the appraisal.

(1) For LERD acquired by the sponsor within the five year period
prior to the date the LCAis signed, or any tine after the LCA is signed,
the value of the credit shall include the actual associated costs of
acquiring the interest (e.g., closing and title costs, appraisal costs,
survey costs, attorney's fees, mapping costs) plus reasonable, allocable,
and all owabl e indirect costs that can be shown to be necessary to the
acconpl i shnent of the |ocal sponsor's responsibilities for the project.
The | ocal sponsor shall also receive credit for any rel ocation assistance
payrments nmade in accordance with the Uni form Rel ocati on Assi stance and
Real Property Acquisition Policies Act of 1970, P.L. 91-646, as anended.

(2) In the event of an involuntary acquisition which occurs
within a one-year period preceding the date this Agreenent is signed or
whi ch occurs after the date this Agreenent is signed, the value assigned
to the LERD credit shall be based on court awards, or on stipul ated
settlenments that have received prior Governnent approval

(3) |If, after the first Governnent construction contract is
awar ded, the sponsor finds it will have to pay in excess of the appraised
fair market value to voluntarily acquire the property, the sponsor may be
entitled to a credit for the entire purchase price if it has received the
prior witten approval of the Governnment of its offer to purchase such
I and.

(4) There may be certain cases where the valuation nethods in the
nodel LCA's do not fairly reflect the sponsor's actual contribution of
LERD. For exanple, where the sponsor has acquired inmproved |and but
denol i shes the inprovenents prior to naking the | and available to the
Governnent, the fair market formula specified in the LCA woul d not
account for the cost to the sponsor of the inprovenents but, rather, only
t he val ue of
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the underlying land. Oher situations may involve the contribution of
rapidly depreciating land (e.g., farmand) for the project. |In such
cases, the District may request HQUSACE approval through the Division
Conmander for the contributed LERD to be given an alternate val uation
These cases will be the exception rather than the rule and the decision
to use this alternate crediting provision will be nade on a case by case
basis. In such cases, the value of the LERD will be the sumof: (a)
actual purchase price paid by the sponsor, plus (b) associated

acqui sition cost (e.g., title and closing costs such as apprai sal costs,
survey costs, attorney's fees, and napping costs) provided these costs
are reasonable, allocable, and allowable. |In any event, the non-Federa
sponsor shall be given credit for costs it incurs as a result of

i npl enenting the Uni form Rel ocati ons Assistance and Real Property

Acqui sition Policies Act, P.L. 99-646, as anended.

(5) Where the value of LERRD in a structural flood control
project is greater than 45 percent of the total project cost, the LCA
shoul d be prepared to reflect that agreenment has been reached on the nost
efficient and practical neans for acquisition of the LERRD over 45
percent. |If there is no Governnent acquisition, the District Commander
shoul d budget for the value of the LERRD exceedi ng 45 percent. The LCA
shoul d then provide a nechanismfor the Governnment to reinburse the
| ocal sponsor this difference upon conpletion of construction. (See
paragraph d. of ARTICLE Il - OBLI GATI ONS OF PARTIES and expl anatory note
in paragraph b.3. of Option Il, ARTICLE VI - METHOD OF PAYMENT of the
nodel Fl ood Control LCA, Appendix A).

(6) Where the estimated value of the LERRD for a structura
project is close to the 45 percent level at the tine the LCAis drafted,
t he | anguage in paragraph b.3. of ARTICLE VI-METHOD OF PAYMENT of the
nodel Fl ood Control LCA, Appendix A, should be used.

(7) \Where the value of the LERRD for a non-structural project is
forecasted to be |l ess than 25 percent, the non-Federal sponsor can
request one of three paynment options. One optionis to ask a
non- Federal sponsor to voluntarily contribute cash during construction
Section 103(b) of P.L. 99-662, prohibits requiring the non-federa
sponsor to pay cash during construction. A second option for the
non- Federal interest is to nake paynent at the conpletion of the project
and after the final accounting is performed. Interest will be charged
on the deferred cash paynents at a rate determ ned pursuant to Section
106 of P.L. 99-662. (See paragraph 2.a., 2.b., and 2.e. of Appendix I
Def erred Paynments by Non-Federal Interests.) The

34



ER 1165- 2- 131
15 Apr 89

third option is to make deferred paynents with interest, as discussed in
paragraph 9.d.(2)(b) above. The anmount of the cash paynent (or of the
principal owed) will be determ ned by the difference between the val ue
of LERRD and the val ue representing 25 percent of the total project

cost .

(8) \Where the value of LERRD for a non-structural project is
forecasted to be greater than 25 percent, the non-Federal sponsor can
request one of two options. The first option provides for the non-
Federal sponsor to acquire all LERRD and seek rei nbursenent for the
di fference between the value of LERRD and the 25 percent non-Federal cost
share for the project. The second option is to transfer to the
Government the financial responsibility for paying for that portion of
t he LERRD whose value will cause the non-Federal sponsor's cost share to
exceed 25 percent. Legal responsibility for acconplishing the
acqui sition of LERRD remains with the non-Federal sponsor.

(9) The District will need to account for the inplications of the
paynent option selected by the non-Federal sponsor in paragraph (8) or
(9) above when budgeting for project funding.

13. Operation, Maintenance, Repair, Replacenent, and Rehabilitation

(OVRRER) .

a. Navigation Projects. The Federal CGovernment is responsible for
t he operation and nmmi ntenance (O&\M of the "general navigation features"
of comrercial navigation projects, except that in the case of a deep
draft harbor, the non-Federal interests shall be responsible for an
anmount equal to 50 percent of the increnental cost of operation and
mai nt enance for depths greater than 45 feet (Section 101(b) of P.L. 99-
662). The non-Federal sponsor is responsible for the OWRR&R of al
public berthing areas; public term nals, wharves, and transfer
facilities; and dredged nmaterial dikes, bul kheads, spillways and
enbanknment s necessary for the project. The U S. Coast Cuard is
responsible for OVRR&R of all aids to navigation. On projects having
commercial and recreational features, the non-Federal sponsor is
responsi ble for 100 percent of the OVRR&R cost allocated to recreation.
On projects involving prevention or mitigation of erosion or shoaling
attributed to Federal navigation, the non-Federal sponsor is responsible
for 100 percent of the OVRR&R costs including all project mitigation
nmeasures. The OVRR&and; R on fish and wildlife enhancenment neasures,
however, is cost shared 25 percent non-Federal and 75 percent Federal
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b. Oher Projects. Except for the OVWRR&R on enhancenent |ands, the
non- Federal sponsor is responsible for 100 percent of the OVRR&R cost for
all non-navigation projects. On fish and wildlife enhancenent |ands the
non- Federal sponsor is responsible for 25 percent of the OVRR&R costs.

c. Forecasting OVRR&R Costs for lLocal Sponsor. During the
negotiation of an LCA, the local sponsor should be nmade aware of
activities it will be required to undertake in the performance of its
OVRR&R responsibilities. This involves providing an estimted annual
cost to performits operation and mai ntenance functions and to establish
the necessary reserves to satisfy future repair, rehabilitation, and
repl acenent requirenments. Sponsors should be nade aware that the
estimat ed annual OVRR&R costs will be refined as the final project
design is conpleted and will be adjusted to constant dollars after the
project is transferred to the local sponsor. This constant doll ar
estimate should be provided to the project sponsor at the tine the
forecast final construction cost estimate is deternined based on a
seam ess (continuous) fundi ng schedul e.

14. Envi ronnent al Consi derati ons.

a. NEPA Requirements. LCA' s will not be executed nor wll
construction be initiated (award of initial construction contract or
acqui sition of real estate by the Federal Governnent) on any new start
construction project until NEPA, Cl ean Water Act, Coastal Zone Managenent
Act, Endangered Species Act, Fish and Wldlife Coordination Act, and
National H storic Preservation Act planning phase requirenents are net.
The final NEPA requirenent culninates with either a Record of Decision
(ROD) to be signed by the Corps official approving the project on filing
the final Environnental |npact Statenent (EIS) or by the signing of a
Finding of No Significant Inpact (FONSI) by the District Conmander on
Proj ects having an Environnmental Assessment (EA). Specific guidance is
contained in the foll ow ng:

(1) National Environnental Policy Act: ER 200-2-2

(2) dean Water Act: ER 1105-2-50
(3) Fish and Wldlife Coordination Act: ER 1105-2-50
(4) National Hi storic Preservation Act: ER 1105-2-50
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b. Fish and Widlife. Specific cost sharing policies for fish and
wildlife mtigation and enhancenent features are contained in a series
of Engi neer Circul ars devel oped by CECW RP whi ch are updated annual |y.

FOR THE COVMANDER:

ALBERT J. R
Col onel , #Cor ps of Engi neers
Chi ef of Staff

APPENDI CES:

A - Mdel LCA for Structural Flood Control Projects

B - Exanpl e of Federal/non-Federal Allocation of Funds
C - Schedul e for Execution of LCA' s

D - Mbdel LCA for Harbor Projects

E - HQUSACE LCA Processing Procedures

F - Cost Sharing Provisions of P.L. 99-662

G - Navigation Exanpl e

H - Mdel Escrow Agreement

I

- Deferred Paynents by Non-Federal Interests

37



ER 1165- 2- 131
15 Apr 89

APPENDI X A
MODEL LOCAL COOPERATI ON AGREENMENT

STRUCTURAL FLOOD CONTROL PRQJECT

LOCAL COOPERATI ON AGREENMENT

BETWEEN

THE DEPARTMENT OF THE ARMY

AND

[full nane of Local Sponsor]

FOR CONSTRUCTI ON OF THE

[full nane of Project]

TH S AGREEMENT, entered into this day of , 19 |
by and between the DEPARTMENT OF THE ARMY (hereinafter referred to asthe
"Governnent"), acting by and through the Assistant Secretary of theArny

(Givil Wrks), and

[ Local Sponsor]

(hereinafter referred to as the "Local Sponsor"), acting by and through

[title of person signing this Agreenent]
W TNESSETH, THAT:

VHEREAS, construction of the

[ namre of Project]
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at

[specific location of Project]

(hereinafter referred to as the "Project”, as defined in Article |I.a. of
this Agreenent), was authorized by

;and,

[cite authority]

WHEREAS, Section 103 of the Water Resources Devel opnent Act of 1986,
Public Law 99-662, as anended, specifies the cost-sharing requirenents
applicable to the Project; and,

WHEREAS, Section 221 of the Flood Control Act of 1970, Public Law
91-611, as anended, provides that the construction of any water
resources project by the Secretary of the Arnmy shall not be comenced
until each non-Federal interest has entered into a witten agreenent to
furnish its required cooperation for the project; and,

[ONLY ONE OF THE TWO FOLLOW NG "WHEREAS' CLAUSES W LL APPLY; DELETE THE
ONE WHI CH DCES NOT APPLY]

WHEREAS, the Local Sponsor qualifies for a reduction of the maxi num
non- Federal cost share pursuant to the guidelines which inplenent
Section 103(m of the Water Resources Devel opnent Act of 1986, Public
Law 99-662, published in 33 C.F. R, sections 241.1 - 6, entitled "Fl ood
Control Cost-Sharing Requirenents Under the Ability to Pay Provision"
and,

WHEREAS, the Local Sponsor does not qualify for a reduction of the
maxi num non- Federal cost share pursuant to the guidelines which
i mpl erent Section 103(m of the Water Resources Devel opnent Act of 1986,
Public Law 99-662, published in 33 CF. R, sections 241.1 - 6, entitled
"Fl ood Control Cost-Sharing Requirenents Under the Ability to Pay
Provi si on"; and,

[ OTHER WHEREAS CLAUSES AS NEEDED]; and,

WHEREAS, the Local Sponsor has the authority and capability to furnish
t he cooperation hereinafter set forth and is willing to participate in
cost-sharing and financing in accordance with the terms of this
Agr eenent ;

NOW THEREFORE, the parties agree as foll ows:

ARTICLE | - DEFI NI TI ONS AND GENERAL PROVI SI ONS

For purposes of this Agreenent:
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a. The term "Project" shall mean

[ DESCRI BE THE WORK TO BE UNDERTAKEN PURSUANT TO THI S AGREEMENT I N
SUFFI CI ENT DETAIL AS | S NECESSARY TO AVA D ANY CONFUSI ON OVER WHAT WORK
IS OR IS NOT | NCLUDED. REFERENCE THE APPROVED GDM RE- EVALUATI ON REPORT,
OR OTHER PROJECT REPORT, |F APPROPRI ATE. | F A SEPARABLE ELEMENT CF AN
AUTHORI ZED PRQJECT IS PROPCSED TO BE UNDERTAKEN, SPECI AL CARE SHOULD BE
EXERCI SED TO ENSURE THAT THE WORK | S ACCURATELY DESCRI BED. ]

b. The term"total project costs" shall nmean all costs incurred
by the Local Sponsor and the Governnent directly related to construction
of the Project. Such costs shall include, but not necessarily be linited

to, continuing planning and engi neering costs incurred after Cctober 1,
1985; costs of applicabl e engineering and design; actual construction
costs; supervision and adninistration costs; costs of contract dispute
settlements or awards; and the value of |ands, easenents, rights-of-way,
utility and facility alterations or relocations, and dredged materi al

di sposal areas provided for the Project by the Local Sponsor, but shal
not include any costs for betterments, operation, repair, maintenance,
repl acement, or rehabilitation.

C. The term "period of construction" shall mean the time from
the advertisenent of the first construction contract to the tinme of
acceptance of the Project by the Contracting Oficer.

d. The term "Contracting Oficer" shall nmean the U S. Arny
Engi neer for the District, or his designee.

e. The term "hi ghway" shall mean any hi ghway, thoroughfare,
roadway, street, or other public or private road or way.

f. The term "rel ocations" shall mean alterations, nodifications,
lowering or raising in place, and/or new construction related to, but
not linmted to, existing: railroads, highways, bridges, railroad
bri dges and approaches thereto, buildings, pipelines, public utilities
(such as muni ci pal water and sanitary sewer |ines, telephone |ines, and
stormdrains), aerial utilities, ceneteries, and other facilities,
structures, and inprovenments deternined by the Governnent to be
necessary for the construction, operation and nai ntenance of the
Pr oj ect .
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g. The term "fiscal year" shall nean one fiscal year of the
United States Governnent, unless otherw se specifically indicated. The
Government fiscal year begins on October 1 and ends on Septenber 30.

h. The term "involuntary acquisition" shall nean the acquisition
of lands, easenents, and rights-of-way by em nent domnain.

i. The term "functional portion of the Project" shall nmean a
conpl eted portion of the Project as determ ned by the Contracting O ficer
to be suitable for tender to the Local Sponsor to operate and maintain in
advance of conpletion of construction of the entire Project.

[ NCLUDE THE FOLLOW NG TERM I N PRQJECTS WHI CH HAVE RECREATI ON FEATURES. ]

j. The term "separabl e cost of recreation features" shall nean
all separable costs incurred by the Local Sponsor and the Governnent for
construction of the project recreation features (excluding betternents
and operation and nai ntenance costs). Such recreation costs shal
i nclude, but not necessarily be limted to, continuing planning and
engi neering costs incurred after October 1, 1985; costs of applicable
engi neeri ng and design; actual construction costs; supervision and
admi ni stration costs; costs of contract dispute settlenents or awards
and the val ue of any separabl e | ands necessary for access, parking,
public health, and safety.

ARTI CLE |1 - OBLI GATI ONS OF THE PARTI ES

a. The Governnent, subject to and using funds provided by the
Local Sponsor and appropriated by the Congress of the United States,
shal | expeditiously construct the Project (including relocations of
rail road bridges and approaches thereto), applying those procedures
usually followed or applied in Federal projects, pursuant to Federa
| aws, regul ations, and policies. The Local Sponsor shall be afforded the
opportunity to review and coment on all contracts, including rel evant
pl ans and specifications, prior to the issuance of invitations for bid.
The Local Sponsor will be afforded the opportunity to review and conment
on all nodifications and change orders prior to the issuance to the
contractor of a Notice to Proceed. The Governnent will consider the
comments of the Local Sponsor, but award of contracts, nodifications or
change orders, and
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performance of all work on the Project (whether the work is perforned
under contract or by Government personnel), shall be exclusively within
the control of the Governnent.

b. When the Governnent determnes that the Project or a
functional portion of the Project is conplete, the Governnent shall turn
the conpl eted Project or functional portion over to the Local Sponsor
whi ch shall accept the Project or functional portion and be solely
responsi bl e for operating, repairing, maintaining, replacing, and
rehabilitating the Project or functional portion in accordance with
Article VII1 hereof.

C. As further specified in Article VI hereof, the Local Sponsor
shal | provide, during the period of construction, a cash contribution of
5 percent of total project costs allocated to structural flood control

d. As further specified in Article Ill hereof, the Local Sponsor
shall provide all |ands, easenents, rights-of-way, and dredged nateri al
di sposal areas, and performall relocations (excluding railroad bridges
and approaches thereto) determnmined by the Governnment to be necessary for
construction of the Project. At its sole discretion, the Government may
performrelocations in cases where it appears that the Local Sponsor's
contributions will exceed the maxi mum non- Federal cost share set out in
Article VI.fT.

e. If the value of the contributions provided under paragraphs
c. and d. of this Article represents |l ess than 25 percent of tota
project costs, the Local Sponsor shall provide, during the period of
construction, an additional cash contribution in the anbunt necessary to
make its total contribution equal to 25 percent of total project costs.

[ NCLUDE THE FOLLOW NG PARAGRAPH FOR PRQJECTS WHI CH HAVE SEPARABLE
RECREATI ON FEATURES]

f. As further specified in Article VI hereof, the l|ocal sponsor
shal |l provide during the period of construction, a cash contribution of
50 percent of total project costs allocated to separable recreation
features.

g. No Federal funds may be used to neet the Local Sponsor share
of project costs under this Agreenent unless the expenditure of such
funds is expressly authorized by statute as verified in witing by the
granting agency.
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h. The Local Sponsor agrees to participate in and conply with
appl i cabl e Federal flood plain managenent and fl ood insurance prograns.

[ ADD ADDI TI ONAL PARAGRAPHS AS NEEDED TO REFLECT SPECI AL REQUI REMENTS OF
LOCAL COOPERATI ON SPECI FI ED I N THE AUTHCORI ZI NG DOCUMENTS, FOR EXAMPLE:

i. No | ess than once each year the Local Sponsor shall inform
affected interests of the limtations of the protection afforded by the
Proj ect .

j- The Local Sponsor shall publicize flood plain information in
the area concerned and shall provide this information to zoni ng and ot her
regul atory agencies for their guidance and | eadership in preventing
unwi se future devel opment in the flood plain and in adopting such
regul ati ons as nmay be necessary to prevent unwi se future devel opnent and
to ensure conpatibility with protection |levels provided by the Project.]

ARTICLE Il - LANDS, FACILITIES, AND PUBLIC LAW 91-646 RELOCATI ON
ASSI STANCE
a. The Local Sponsor shall furnish to the Governnent all [|ands,

easenents, and rights-of-way, including suitable borrow and dredged

mat eri al di sposal areas, as may be determ ned by the Governnent to be
necessary for the construction, operation, and maintenance of the
Project, and shall furnish to the Governnent evidence supporting the
Local Sponsor's legal authority to grant rights-of-entry to such | ands.
The necessary | ands, easenents, and rights-of-way nmay be provi ded
increnmentally, but all |ands, easenents, and rights-of-way determ ned by
the Governnent to be necessary for work to be perforned under a
construction contract nust be furnished prior to the advertisenent of
the construction contract.

b. The Local Sponsor shall provide or pay to the Governnent the
cost of providing all retaining dikes, wasteweirs, bul kheads, and
embankments, including all nonitoring features and stilling basins, that
may be required at any dredged material disposal areas necessary for
construction of the Project.

c. Upon notification fromthe Governnent, the Local Sponsor shal
acconplish or arrange for acconplishment at no cost to the Governnent al
rel ocations (excluding railroad bridges and approaches thereto)
determ ned by the Governnent to be necessary for construction of the
Proj ect .
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d. The Local Sponsor shall conply with the applicable provisions
of the Uniform Rel ocation Assistance and Real Property Acquisition
Policies Act of 1970, Public Law 91-646, as anended by Title IV of the
Surface Transportation and Uni form Rel ocati on Assi stance Act of 1987
(Public Law 100-17), and the Uniform Regul ations contained in 49 CFR Part
24, in acquiring | ands, easenents, and rights-of-way for construction and
subsequent operation and nmmi nt enance of the Project, and inform al
af fected persons of applicable benefits, policies, and procedures in
connection with said Act.

ARTI CLE |V - VALUE OF LANDS AND FACI LI TI ES

a. The value of the | ands, easenents, and rights-of-way to be
included in total project costs and credited towards the Local Sponsor's
share of total project costs will be determned in accordance with the
fol l owi ng procedures:

1. If the lands, easenents, or rights-of-way are owned by the
Local Sponsor as of the date the first construction contract for the
Project is awarded, the credit shall be the fair market value of the
interest provided to the Governnent by the Local Sponsor at the tinme of
such award. The fair nmarket value shall be determined by an apprai sal
to be obtained by the Local Sponsor, which has been prepared by a
qgual i fi ed apprai ser who is acceptable to both the Local Sponsor and the
Governnment. The appraisal shall be reviewed and approved by the
Gover nnent .

2. If the lands, easenents, or rights-of-way are to be
acquired by the Local Sponsor after the date of award of the first
construction contract for the Project, the credit shall be the fair
mar ket value of the interest at the tinme such interest is acquired. The
fair market value shall be determ ned as specified in Article IV.a.1. of
this Agreenent. |f the Local Sponsor pays an anount in excess of the
appraised fair market value, it may be entitled to a credit for the
excess if the Local Sponsor has secured prior witten approval fromthe
Government of its offer to purchase such interest.

3. If the Local Sponsor acquires nore | ands, easenents, or
rights-of-way than are necessary for project purposes, as deternined by
the Governnent, then only the value of such portions of those
acqui sitions as are necessary for project purposes shall be included in
total project costs and credited towards the Local Sponsor's share.

4., Credit for |lands, easenents, and rights-of-way in the case
of involuntary acquisitions which occur within a
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one-year period preceding the date this Agreenent is signed or which
occur after the date this Agreenent is signed will be based on court
awards, or on stipulated settlenents that have received prior Governnent
approval .

5. Credit for lands, easenents, or rights-of-way acquired by
the Local Sponsor within a five-year period preceding the date this
Agreenent is signed, or at any time after this Agreenent is signed, wll
al so include the actual incidental costs of acquiring the interest, e.g.
closing and title costs, appraisal costs, survey costs, attorney's fees,
pl at maps, and mappi ng costs, as well as the actual anmounts expended for
payrment of any Public Law 91-646 rel ocati on assi stance benefits provided
in accordance with the obligations under this Agreenent.

b. The costs of relocations which will be included in total
project costs and credited towards the Local Sponsor's share of total
project costs shall be that portion of the actual costs as set forth
bel ow, and approved by the Governnent:

1. Hi ghways and H ghway Bridges: Only that portion of the
cost as woul d be necessary to construct substitute bridges and hi ghways
to the design standard that the State of woul d use in
constructing a new bridge or highway under simlar conditions of
geography and traffic | oads.

2. Uilities and Facilities (including railroads): Actua
rel ocation costs, |ess depreciation, |ess salvage value, plus the cost of
renoval, less the cost of betternments. Wth respect to betternents, new
materials shall not be used in any alteration or relocation if materials
of value and usability equal to those in the existing facility are
avail abl e or can be obtained as sal vage fromthe existing facility or
ot herwi se, unless the provision of new naterial is nore economical. |If,
despite the availability of used material, new material is used, where
the use of such new material represents an additional cost, such cost
will not be included in total project costs.

ARTI CLE V - CONSTRUCTI ON PHASI NG AND MANAGEMENT

a. To provide for consistent and effective comruni cati on between
the Local Sponsor and the Governnent during the period of construction
the Local Sponsor and the Governnent shall appoint representatives to
coordi nate on schedul i ng, plans, specifications, nodifications, contract
costs, and other matters relating to construction of the Project. The
Local Sponsor will be inforned of any changes in cost estimtes.
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b. The representatives appoi nted above shall neet as necessary
during the period of construction and shall make such reconmendati ons as
they deemwarranted to the Contracting Oficer.

c. The Contracting Oficer shall consider the recomendations of
the representatives in all nmatters relating to construction of the
Project, but the Contracting Oficer, having ultimate responsibility for
construction of the Project, has conplete discretion to accept, reject,
or nodify the reconmendati ons.

[ FOR ARTICLE VI USE OPTION | | F CONSTRUCTI ON OF THE PRQJECT WLL BE
COWLETED W THI N ONE YEAR. ]

CPTI ON |
ARTI CLE VI - METHOD OF PAYMENT

a. The Local Sponsor shall provide, during the period of
construction, cash paynents required to neet its obligations under

Article Il of this Agreenent. Total project costs are presently
estimated to be $ . In order to neet its cash paynent
requi renents, the Local Sponsor nust provide a cash contribution
presently estimated to be $ . The dollar anpbunts set forth

inthis Article are based upon the Governnent's best estinmates which wll
reflect projection of costs, price | evel changes, and antici pated
inflation. Such cost estimates are subject to adjustnents based upon
cost actually incurred and are not to be construed as the total financial
responsibilities of the Governnment and the Local Sponsor.

b. The required cash contribution shall be provided as foll ows:

[At | east 30] cal endar days prior to the award of the first
construction contract, the Governnent shall notify the Local Sponsor of
the Local Sponsor's estinmated share of project costs, including its share
of costs attributable to the Project incurred prior to the initiation of
construction. Wthin [hal f the above nunber] cal endar days
thereafter, the Local Sponsor shall provide the Governnent the ful
anount of the required contribution by delivering a check payable to
"FAQ, USAED, " to the Contracting O ficer representing the
Governnment. | n the event that total project costs are expected to exceed
the estimate given at the outset of construction, the Governnent shal
i medi ately notify the Local Sponsor of the additional contribution the
Local Sponsor will be required to nmake to neet its share of the revised
estimate. Wthin [no nore
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t han 45] cal endar days thereafter, the Local Sponsor shall provide the
Governnent the full ampunt of the additional required contribution.

[ FOR ARTICLE VI USE OPTION Il | F CONSTRUCTI ON OF THE PRQJECT W LL EXTEND
TO MORE THAN ONE YEAR, UNLESS THE LOCAL SPONSOR W SHES TO MAKE | TS
CONTRI BUTI ON I N FULL AT THE QUTSET. NOTE: ARTICLE VI.b.2. OFFERS THE
LOCAL SPONSOR THREE OPTI ONS FROM VWHI CH TO CHOOSE | N DECI DI NG HOW TO
PROVI DE | TS CONTRI BUTI ON TO THE FEDERAL GOVERNMENT. THE LOCAL SPONSOR
SHOULD | NDI CATE I TS CHO CE DURI NG THE COURSE OF NEGOTI ATI NG THE
AGREEMENT. ONLY ONE FUNDI NG MECHANI SM SHOULD BE | NCLUDED | N THE DRAFT
AGREEMENT SENT FORWARD FOR REVI EW AND APPROVAL. ]

CPTION |1
ARTI CLE VI - METHOD OF PAYMENT

a. The Local Sponsor shall provide, during the period of
construction, the cash paynents required under Article Il of this
Agreenment. Total project costs are presently estimted to be
In order to nmeet its share, the Local Sponsor nust
provide a cash contribution presently estimated to be $
The dollar ampbunts set forth in this Article are based upon the
Governnent's best estinmates which will reflect projection of costs, price
| evel changes, and anticipated inflation. Such cost estimates are
subj ect to adjustnments based upon cost actually incurred and are not to
be construed as the total financial responsibilities of the Governnent
and the Local Sponsor.

b. The Local Sponsor shall provide its required cash contribution
in proportion to the rate of Federal expenditures during the period of
construction in accordance with the foll owi ng provisions:

1. For purposes of budget planning, the Governnent shal
notify the Local Sponsor by [specific date] of each year of the
estimated funds that will be required fromthe Local Sponsor to neet its
share of total project costs for the upcomng fiscal year

2. No later than [ 30-60] cal endar days prior to the award
of the first construction contract, the Governnent shall notify the Loca
Sponsor of the Local Sponsor's share of total project costs, including
its share of costs attributable to the Project incurred prior to the
initiation of construction, for

A-10
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the first fiscal year of construction. No later than [hal f the above
nunber ] cal endar days thereafter, the Local Sponsor shall [SELECT ONLY
ONE OF THE FOLOW NG FUNDI NG MECHANI SMS] [1] provide the Government the
full anmount of the required contribution by delivering a check payabl e
to "FAO, USAED, = " to the Contracting Oficer representing the
Governnment. [2] verify to the satisfaction of the Governnent that it
has deposited the requisite anbunt in an escrow account acceptable to
the Governnment, with interest accruing to the Local Sponsor. [3]
present to the Governnent an irrevocable letter of credit acceptable to
the Governnent in an anpunt sufficient to nmeet the Local Sponsor's

obl i gation.

3. For the second and subsequent fiscal years of project
construction, the Governnent shall, no |ater than 60 cal endar days pri or
to the beginning of the fiscal year, notify the Local Sponsor of the
Local Sponsor's share of total project costs for that fiscal year. No
| ater than 30 cal endar days prior to the beginning of the fiscal year
the Local Sponsor shall nmke the necessary funds available to the
Gover nnent through the fundi ng nechani smspecified in Article VI.b.2. of
this Agreenent. As construction of the Project proceeds, the Governnent
shal | adjust the anpbunts required to be provided under this paragraph to
reflect actual costs. [EXPLANATORY NOTE: |F, AS PRQIECT CONSTRUCTI ON
PROCEEDS, | T APPEARS THAT THE PRQIECT COST ESTI MATES ARE OFF BECAUSE THE
VALUE OF LERR OR THE COST OF CONTRACTS |S NOT WHAT THE GOVERNMENT
EXPECTED, ADJUSTMENTS CAN BE MADE UNDER THI S PARAGRAPH AS OPPCSED TO
VWAI TI NG UNTI L THE FI NAL ACCOUNTING. THI S MECHANI SM W LL ALSO BE
| MPORTANT | N CASES WHERE | T APPEARS THAT THE LOCAL SPONSOR S TOTAL
CONTRI BUTI ON W LL EXCEED THE 50% CAP OF THE LOCAL SPONSOR S SHARE. ]

4., |f at any tinme during the period of construction the
Government determ nes that additional funds will be needed fromthe Local
Sponsor, the Governnent shall so notify the Local Sponsor, and the Loca
Sponsor, no later than 45 cal endar days fromrecei pt of such notice,
shal | make the necessary funds avail abl e through the fundi ng nmechani sm
specified in Article VI.b.2. of this Agreenent.

[ CLAUSE c. ONLY APPLIES TO ARTICLE VI, OPTION I1I.]

c. The Governnent will draw on the [ DRAFT AGREEMENT SENT FORWARD
FOR REVI EW AND APPROVAL SHOULD REFLECT ONLY ONE OF THE THREE FOLLOW NG
OPTI ONS, CONSI STENT W TH THE FUNDI NG MECHANI SM SELECTED | N ARTI CLE
VI.b.2] [1] funds [2] escrow account [3] letter of credit provided by
the Local Sponsor such sums as the Governnent deens necessary to cover
contractual and

A-11
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i n-house fiscal obligations attributable to the Project as they are
incurred, as well as costs incurred by the Governnent prior to the
initiation of construction.

[ CLAUSES d., e., AND f., APPLY TO BOTH OPTIONS | AND || I N ARTICLE VI.]
d. Upon conpletion of the Project and resolution of all relevant

contract clainms and appeals, the Governnent shall conpute the total
project costs and tender to the Local Sponsor a final accounting of the

Local Sponsor's share of total project costs. |In the event the total
contribution by the Local Sponsor is less than its ninimumrequired
share of total project costs, the Local Sponsor shall, no later than 90

cal endar days after receipt of witten notice, nmake a cash paynent to
the Governnent of whatever sumis required to neet its mninumrequired
share of total project costs.

e. In the event the Local Sponsor has made cash contributions in
excess of 5 percent of total project costs allocated to structural flood
control which result in the Local Sponsor's having provided nore than
its required share of total project costs, the Governnment shall, no
| ater than 90 cal endar days after the final accounting is conplete,
subject to the availability of appropriations, return said excess to the
Local Sponsor; however, the Local Sponsor shall not be entitled to any
refund of the 5 percent cash contribution required pursuant to Article
Il1.c. of this Agreenent.

f. If the Local Sponsor's total contribution under this Agreenent
(including | ands, easenents, rights-of-way, and rel ocations, and dredged
mat eri al di sposal areas provided by the Local Sponsor) exceeds [ElI THER
50% OR THE APPROPRI ATE ABI LI TY TO PAY PERCENTAGE] _ percent of tota
project costs, the Governnent shall, subject to the availability of
appropriations for that purpose, refund the excess to the Local Sponsor
no later than 90 cal endar days after the final accounting is conplete.

ARTI CLE VII| - DI SPUTES

Before any party to this Agreement nay bring suit in any court
concerning an issue relating to this Agreenent, such party nust first
seek in good faith to resolve the issue through negotiation or other
forns of nonbinding alternative dispute resolution nutually acceptable
to the parties.
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[ARTI CLE VIII - OPERATI ON, MAI NTENANCE, REPAI R, REPLACEMENT, AND
REHABI LI TATI ON|

a. After the Governnent has turned the conpleted Project, or
functional portion of the Project, over to the Local Sponsor, the Loca
Sponsor shall operate, mamintain, repair, replace, and rehabilitate the
conpl eted Project, or functional portion of the Project, in accordance
with regulations or directions prescribed by the Governnent.

b. The Local Sponsor hereby gives the Governnent a right to enter,
at reasonable tines and in a reasonabl e manner, upon |and which it owns
or controls for access to the Project for the purpose of inspection, and,
i f necessary, for the purpose of conpleting, operating, maintaining,
repairing, replacing, or rehabilitating the Project. |If an inspection
shows that the Local Sponsor for any reason is failing to fulfill its
obligations under this Agreenment without receiving prior witten approval
fromthe Governnent, the Government will send a witten notice to the
Local Sponsor. |f the Local Sponsor persists in such failure for 30
cal endar days after receipt of the notice, then the Governnent shall have
aright to enter, at reasonable tinmes and in a reasonabl e manner, upon
| ands the Local Sponsor owns or controls for access to the Project for
t he purpose of conpl eting, operating, nmaintaining, repairing, replacing,
or rehabilitating the Project. No conpletion, operation, maintenance,
repair, replacement, or rehabilitation by the Governnment shall operate to
relieve the Local Sponsor of responsibility to neet its obligations as
set forth in this Agreement, or to preclude the Governnent from pursuing
any other renmedy at |law or equity to assure faithful performance pursuant
to this Agreenent.

ARTI CLE | X - RELEASE OF CLAI M5

The Local Sponsor shall hold and save the Government free from al
danages arising fromthe construction, operation, and maintenance of the
Project, except for damages due to the fault or negligence of the
Government or its contractors.

ARTI CLE X - MAI NTENANCE OF RECORDS

The Governnent and the Local Sponsor shall keep books, records,
docunents, and ot her evidence pertaining to costs and expenses i ncurred
pursuant to this Agreenment to the extent and in such detail as wll
properly reflect total project costs. The Governnent and the Loca
Sponsor shall nmintain such books, records, docunents, and other
evi dence for a mnimum of three
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years after conpletion of construction of the Project and resol ution of
all relevant clains arising therefrom and shall nake available at their
of fices at reasonable tines, such books, records, docunents, and other
evi dence for inspection and audit by authorized representatives of the
parties to this Agreenent.

ARTI CLE XI - GOVERNMENT AUDI T

The Governnent shall conduct an audit when appropriate of the
Local Sponsor's records for the Project to ascertain the allowability,
reasonabl eness, and allocability of its costs for inclusion as credit
agai nst the non-Federal share of project costs.

ARTI CLE XI| - FEDERAL AND STATE LAWS

In acting under its rights and obligations hereunder, the Loca
Sponsor agrees to conply with all applicable Federal and State | aws and
regul ations, including section 601 of Title VI of the Cvil Rights Act
of 1964, Public Law 88-352, and Department of Defense Directive 5500. I
i ssued pursuant thereto and published in Part 300 of Title 32, Code of
Federal Regul ations, as well as Arny Regul ation 600-7, entitled
"Nondi scrimnation on the Basis of Handicap in Prograns and Activities
Assi sted or Conducted by the Departnent of the Arny".

ARTI CLE XI'I1 - RELATIONSH P OF PARTI ES

The parties to this Agreement act in an independent capacity in
the performance of their respective functions under this Agreenent, and
neither party is to be considered the officer, agent, or enployee of the
ot her.

ARTI CLE XI'V - OFFI CI ALS NOT TO BENEFI T

No nenmber of or delegate to the Congress, or resident
conmi ssioner, shall be adnitted to any share or part of this Agreement,
or to any benefit that may arise therefrom

ARTI CLE XV - COVENANT AGAI NST CONTI NGENT FEES

The Local Sponsor warrants that no person or selling agency has
been enployed or retained to solicit or secure this Agreenent upon
agreenent or understanding for a conm ssion, percentage, brokerage, or
conti ngent fee, excepting bona fide enpl oyees or bona fide established
commercial or selling agenci es mmintained by the Local Sponsor for the
pur pose of securing business. For breach or violation of this warranty,
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the Governnent shall have the right to annul this Agreenent without
liability, or, inits discretion, to add to the Agreenent or

consi deration, or otherw se recover, the full amunt of such comm ssion
percent age, brokerage, or contingent fee.

ARTI CLE XVI - TERM NATI ON OR SUSPENSI ON

a. If at any time the Local Sponsor fails to nmake the paynents
requi red under this Agreenent, the Secretary of the Arny shall terninate
or suspend work on the Project until the Local Sponsor is no longer in
arrears, unless the Secretary of the Arny determ nes that continuation
of work on the Project is in the interest of the United States or is
necessary in order to satisfy agreenents with any other non-Federa
interests in connection with the Project. Any delinquent paynent shal
be charged interest at a rate, to be determ ned by the Secretary of the
Treasury, equal to 150 per centum of the average bond equival ent rate of
the 13-week Treasury bills auctioned imrediately prior to the date on
whi ch such paynment becane delinquent, or auctioned i mediately prior to
t he begi nning of each additional 3-nonth period if the period of
del i nquency exceeds 3 nonths.

b. If the Governnent fails to receive annual appropriations for
the Project in ambunts sufficient to neet project expenditures for the
then-current or upcom ng fiscal year, the Governnent shall so notify the
Local Sponsor. After 60 cal endar days either party may el ect without
penalty to ternminate this Agreenent pursuant to that Article or to defer
future perfornmance hereunder; however, deferral of future performance
under this Agreenment shall not affect existing obligations or relieve
the parties of liability for any obligation previously incurred. In the
event that either party elects to termnate this Agreenment pursuant to
this Article, both parties shall conclude their activities relating to
the Project and proceed to a final accounting in accordance with Article
VI. of this Agreenent. 1In the event that either party elects to defer
future performance under this Agreenent pursuant to this Article, such
deferral shall remain in effect until such tine as the CGovernnent
receives sufficient appropriations or until either party elects to
termnate this Agreenent.

ARTI CLE XVI'1 - NOTI CES

a. Al notices, requests, demands, and other comrunications
required or pernitted to be given under this Agreenent shall be deened to
have been duly given if in witing and delivered personally, given by
prepaid telegram or mailed by first-class (postage pre-paid),
regi stered, or certified nail, as foll ows:
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If to the Local Sponsor:

[ful ]l address]

If to the Governnent:

[full address]

b. A party may change the address to which such conmunications are
to be directed by giving witten notice to the other party in the nmanner
provided in this Article.

c. Any notice, request, demand, or other comrunication nade
pursuant to this Article shall be deened to have been received by the
addressee at such time as it is personally delivered or seven cal endar
days after it is mailed, as the case may be.

ARTI CLE XVI 1| - CONFI DENTI ALI TY

To the extent pernmitted by the | aws governing each party, the
parties agree to naintain the confidentiality of exchanged information
when requested to do so by the providing party.

[ ARTI CLE XI X SHOULD BE ADDED FOR THOSE PRQIECTS AUTHORI ZED BY P. L.
99-662, P.L. 100-676, AND SUBSEQUENT AUTHORI ZATI ON ACTS]

ARTI CLE XI X - SECTI ON 902 PRQJECT COST LIMTS

The [Local Sponsor] has reviewed the provisions set forth in
Section 902 of P.L. 99-662, as amended, and understands that Section 902
est abl i shes a maxi mum construction cost for the project. For purposes of
this Agreenent, the Section 902 cost linmt is $ as cal cul ated on

[ The dollar figure to be inserted should

be derived as provided
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in ER 1105-2-176, "Maxi num Cost of Projects."] This anmpbunt shall be
adjusted to allow for appropriate increases for inflation and changes in
the project cost as provided in Section 902. Should this cost maximum
be reached, no additional funds may be expended on the project unti
additional authority is obtained from Congress.

IN WTNESS WHERECF, the parties hereto have executed this Agreenent,
whi ch shall becone effective upon the date it is signed by the Assistant
Secretary of the Arny (Cvil Wrks).

THE DEPARTMENT OF THE ARMWY THE LOCAL SPONSOR

BY: BY:
[ si gnat ur e] [ si gnat ure]
[typed nane] [typed nane]
[title in full] [title in full]

DATE: DATE:

A-17



ER 1165- 2- 131
15 Apr 89

CERTI FI CATE OF AUTHORI TY

I, , do hereby certify that | amthe principal

| egal officer of the [local sponsor], that the [local sponsor] is a

| egally constitued public body with full authority and |legal capability
to performthe terns of the Agreenent between the Departnent of the Arny
and the [local sponsor] in connection with the Project, and to pay
damages, if necessary, in the event of the failure to perform in
accordance with Section 221 of Public Law 91-611, and that the persons
who have executed this Agreenent on behalf of the [|ocal sponsor] have
acted within their statutory authority.

IN WTNESS WHERECF, | have nmade and executed this certification this
Day of 19

[ Si gned]
Title
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CERTI FI CATI ON OF LEGAL REVI EW

The draft Local Cooperation Agreenent for [name of project] has been
fully reviewed by the Ofice of Chief Counsel, USAED, .

Di strict Counsel
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APPENDI X B

Exanpl e of Federal / Non-Federal Allocation of Funds

The foll owi ng exanple shows the allocation of Federal and non- Federa
funds during construction for a hypothetical single-purpose flood contro
project. In the exanple shown, LERRD is assunmed to be 36
percent of total project costs resulting in a non-Federal cash
requi rement of 5 percent. |If LERRD represented | ess than 20 percent of
total project costs, the non-Federal cash requirenent would be that
anount required to nmake the non-Federal share equivalent to 25 percent

of total project costs. |In the exanple provided, PED costs are assuned
to be $1, 285, 000.

got 1 2 3 " 4 5 6
Non-Fed Sched " Non-Fed Fed
Ye IpC 1/ LERRD Const " Percentage 3/ Cash 5/ Cash 6/
Prior to yr 1 3,749,800 2,464,800 1,285,000 2/ " NA NA 1,285,000
of construction "
"
1 2,924,200 2,008,900 915,300 n26.3 171,700 7/ 743,600
"
2 2,356,400 614,400 1,742,000 vo19.3 136,300 1,605,700
"
3 3,145,300 NA 3,145,300 " 34.8 245,800 2,899,500
4 1,952,700 NA 1,952,700 vo21.6 152,600 1,800,100
"
Total 14,128,400 5,088,100 9,040,300 " ;BG_ 706,400 4/ 8,333,900

Givens: Non-fed LERRD (Col 2) and Sched Const (Cal 3)

~

TPC = Non-Fed LERRD (Col 2) plus Sched Const (Col 3)

Represents all '"sunk" PED costs

The percentage is based on the proportion of scheduled construction cost to total
construction cost. e.g., (yr 3) = $3,145,300/%9,040,300 = 34.8

4/ Total non-Fed cash $706,400 = TPC (14,128,400) x 5%

5/ MNon-fed Cash based on total non-fed Cash (706,400) x percentage (Col 4)

e.g., non-fed Cash (yr 3): $706,400 x (.348) = $245,800

Fed Cash = Sched Const (Col 3) - Non-fed Cash (Cal 5)

Includes proportionate non-Ffederal share of sunk PED costs

Ll A
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FED\ NON- FED CASH BASED ON CONSTRUCTI ON SCHEDULE
SCHEDULE A (M LLIONS $) PAI D AT BEA NNI NG CF FY
CASH
YR TPC NON-FED LERRD CONST % NON-FED FED
PRIOR TO
YR 1 3.7498 2.4648 1.285 NA -—- 1.285
1 2.9242 2.0089 .9153 24.3 .1717 .7436
2 2.3564 .6144 1.742 19.3 .1363 1.6057
3 3.1453 0 3.1453 34.8 .2458 2.8995
4 1.9527 0 1.9527 21.6 -1526 1.8001
TOTAL 14.1284 5.0881 9.0403 100 .7064 8.3339
FED\ NON- FED CASH BASED ON DEFERRAL
SCHEDULE B (M LLIONS $) PAI D AT BEA NNI NG CF FY
CASH
YR TPC NON-FED LERRD CONST % NON-FED FED
PRIOR TO
YR 1 3.7498 2.4648 1.285 NA - 1.285
1 2.9242 2.0089 .9153 NA 0 .9153
INTEREST ON DEFERRAL —-=—-=-—— e .0065 NA
2 2.3564 .6144 1.742 NA .3145 1.4275
3 3.1453 0 3.1453 NA .2458 2.8995
4 1.9527 0 1.9527 NA .1526 1.8001
TOTAL 14.1284 5.0881 9.0403 NA .7129 8.3274
(w/Int)

* Based on current cost estimate and schedule A above, $171,700
is deferred to the beginning of YR 2; 6 month’s interest, at the
existing 6 month rate (7 3/8 % in this 51tuat10n) plus 1/8% all
compounded monthly, will be charged. Interest is applied towards
YR 2 Fed Construction cost.
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APPENDI X D
MODEL LOCAL COOPERATI ON AGREENMENT

HARBOR PRQIJECT

LOCAL COOPERATI ON AGREENMENT

BETWEEN

THE DEPARTMENT OF THE ARMY

AND

[full nane of Local Sponsor]

FOR CONSTRUCTI ON OF THE

[full nane of Project]

TH S AGREEMENT, entered into this day of , 19 |
by and between the DEPARTMENT OF THE ARMY (hereinafter referred to as the
"Governnent"), acting by and through the Assistant Secretary of the Arny

(Gvil Wrks), and

[ Local Sponsor]

(hereinafter referred to as the "Local Sponsor"), acting by and through

[title of person signing this Agreenent]

D-1
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W TNESSETH, THAT:
VHEREAS, construction of the

[ name of Project]

at

[specific location of Project]

(hereinafter referred to as the "Project”, as defined in Article |I.a. of
this Agreenent), was authorized by

; and,

[cite authority]

WHEREAS, Section 101 of the Water Resources Devel opnent Act of 1986,
Public Law 99-662, as anended, specifies the cost-sharing requirenents
applicable to the Project; and,

WHEREAS, Section 221 of the Flood Control Act of 1970, Public Law
91-611, as anended, provides that the construction of any water
resources project by the Secretary of the Arnmy shall not be comenced
until each non-Federal interest has entered into a witten agreenent to
furnish its required cooperation for the project; and,

[ OTHER WHEREAS CLAUSES AS NEEDED]; and,

WHEREAS, the Local Sponsor has the authority and capability to furnish
t he cooperation hereinafter set forth and is willing to participate in
cost-sharing and financing in accordance with the terns of this
Agr eenent ;

NOW THEREFORE, the parties agree as foll ows:

ARTICLE | - DEFI NI TI ONS AND GENERAL PROVI SI ONS

For purposes of this Agreenent:

a. The term"general navigation features of the Project" shal
nean
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[ DESCRI BE THE GENERAL NAVI GATI ON FEATURES TO BE UNDERTAKEN PURSUANT TO
TH S AGREEMENT I N SUFFI Cl ENT DETAIL AS IS NECESSARY TO AVA D ANY
CONFUSI ON OVER VWHAT WORK IS OR IS NOT | NCLUDED. REFERENCE THE APPROVED
GDM  RE- EVALUATI ON REPORT, OR OTHER PRQJECT REPORT, |F APPRCPRI ATE. |IF
A SEPARABLE ELEMENT OF AN AUTHORI ZED PRQJIECT | S PROPOSED TO BE
UNDERTAKEN, SPECI AL CARE SHOULD BE EXERCI SED TO ENSURE THAT THE WORK | S
ACCURATELY DESCRI BED. ]

b. The term"total cost of construction of general navigation
features assigned to comercial navigation" shall nean all costs incurred
by the Local Sponsor and the Governnent directly related to construction
of the general navigation features of the Project. Such costs shal
i nclude, but not necessarily be limted to, continuing planning and
engi neering costs incurred after October 1, 1985; costs of applicable
engi neeri ng and design; actual construction costs, including costs of
rel ocations not perfornmed by or on behalf of the Local Sponsor;
supervi sion and adm ni stration costs; and costs of contract dispute
settlements or awards, but shall not include the value of |ands,
easenents, rights-of-way, and dredged material disposal areas,
rel ocations performed by or on behalf of the Local Sponsor, non-Federa
dredgi ng of public or private channels and berthing areas, and aids to
navi gati on.

c. The term "period of construction" shall mean the tine fromthe
advertisenment of the first construction contract to the tinme of
acceptance of the general navigation features of the Project by the
Contracting O ficer.

d. The term"Contracting Oficer" shall nmean the U S. Arny
Engi neer for the District, or his designee.

e. The term "highway" shall nean any hi ghway, thoroughfare,
roadway, street, or other public or private road or way.

f. The term"rel ocations" shall nean alterations, nodifications,
lowering or raising in place, and/or new construction related to but not
limted to, existing: railroads, highways, bridges, railroad bridges
and approaches thereto, buildings, pipelines, public utilities (such as
nmuni ci pal water and sanitary sewer |lines, telephone |lines, and storm
drains), aerial utilities, ceneteries, and other facilities, structures,
and i nprovenents determ ned by the Governnent to be necessary for the
construction, operation and mai ntenance of the Project.
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g. The term"fiscal year" shall mean one fiscal year of the United
St ates Governnent, unless otherwi se specifically indicated. The
Government fiscal year begins on October 1 and ends on Septenber 30.

h. The term"involuntary acquisition" shall mean the acquisition
of lands, easenents, and rights-of-way by em nent donain.

i. The term"functional portion of the Project" shall nmean a
conpl eted portion of the Project as determ ned by the Contracting O ficer
to be suitable for tender to the Local Sponsor to operate and maintain in
advance of conpletion of construction of the entire Project.

j. The term "separable cost of recreation features" shall nean al
separabl e costs incurred by the Local Sponsor and the Governnent for
construction of the project recreation features (excluding betternents
and operation and nai ntenance costs). Such recreation costs shal
i ncl ude but not necessary be limted to continuing planning and
engi neering costs incurred after October 1, 1985; costs of applicable
engi neeri ng and design; actual construction costs; supervision and
admi ni stration costs; costs of contract dispute settlenents or awards
and the val ue of any separabl e | ands necessary for access, parking,
public health, and safety.

ARTI CLE |1 - OBLI GATI ONS OF THE PARTI ES

a. The CGovernnent, subject to and using funds provided by the
Local Sponsor and appropriated by the Congress of the United States,
shal | expeditiously construct the general navigation features of the
Project (including alterations or relocations of highway bridges and
rail road bridges and approaches thereto), applying those procedures
usually followed or applied in Federal projects, pursuant to Federa
| aws, regul ations, and policies. The Local Sponsor will be afforded the
opportunity to review and coment on all contracts, including rel evant
pl ans and specifications, prior to the issuance of invitations for bid.
The Local Sponsor will be afforded the opportunity to review and conment
on all nodifications and change orders prior to the issuance to the
contractor of a Notice to Proceed. The Government will consider the
conments of the Local Sponsor, but award of contracts and performance of
work on the Project (whether the work is performed under contract or by
CGover nnment personnel ), shall be exclusively within the control of the
Gover nnent .
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b. The Governnment shall operate and naintain the genera
navi gation features of the Project assigned to conmercial navigation.
[N THE CASE OF A DEEP- DRAFT PRQIECT, ADD THE FOLLON NG "The Loca
Sponsor shall pay to the Governnent one-half of the excess of the cost of
t he operation and mmi ntenance of the general navigation features of the
Proj ect assigned to commerci al navigation over the cost which the
Gover nment determ nes would be incurred for operation and mai ntenance if
the Project had a depth of 45 feet".]

c. The Local Sponsor shall provide and naintain, at its own
expense, all project features other than those for general navigation
[ WHERE APPROPRI ATE ADD: ", including dredged depths comrensurate with
those in related general navigation features in berthing areas and | oca
access channel s serving the general navigation features."]

d. The Local Sponsor shall provide to the Governnent the non-
Federal share of all other costs of construction of the Project,
i ncl udi ng: [LI ST ALL TERMS AS SET QUT I N THE PRQIECT DOCUNMENTS. ]

e. The Local Sponsor shall provide to the Governnent all [|ands,
easenents, and rights-of-way, including dredged nmaterial disposal areas,
and perform or assure performance of, all alterations and rel ocations
of facilities and utilities (except relocations or alterations of
hi ghway bridges and railroad bridges and approaches thereto), deterni ned
by the Governnent to be necessary for construction, operation, or
mai nt enance of the Project. [IN THE CASE OF A DEEP- DRAFT HARBOR
(AUTHORI ZED FOR DEEPER THAN 45 FEET) PRQIECT, ADD THE FOLLOW NG
"One-hal f of the cost of utility relocations or alterations shall be
borne by the Local Sponsor, and one-half shall be borne by the utility
owner . "]

f. The Local Sponsor shall provide, during the period of
construction, a cash contribution equal to the foll owi ng percentages of
the total cost of construction of the general navigation features
assigned to commercial navigation:

1. 10 percent of the costs attributable to the portion of the
Proj ect which has a depth not in excess of 20 feet;

2. 25 percent of the costs attributable to the portion of the
Proj ect which has a depth in excess of 20 feet but not in excess of 45
feet; and,

3. 50 percent of the costs attributable to the portion of the
Proj ect which has a depth in excess of 45 feet.
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[ LOOK TO PARAGRAPH 5.a. OF EC 1165-2-141, DATED 15 MARCH 1988, SUBJECT:
"Harbor and I nland Waterways Project Cost Sharing and Rel ated Qui dance"
FOR | NCREMENTAL COST- SHARI NG DETERM NATI ONS. ]

[ NCLUDE THE FOLLOW NG PARAGRAPH FOR PRQJECTS WHI CH HAVE SEPARABLE
RECREATI ON FEATURES]

g. As further specified in Article VI hereof, the Local Sponsor
shal | provide during the period of construction, a cash contribution of
50 percent of total project costs allocated to separable recreation
f eat ures.

h. As further specified in Article VI hereof, the Local Sponsor
shall repay with interest, over a period not to exceed 30 years follow ng
conpl etion of the period of construction of the Project, an additional O
to 10 percent of the total cost of construction of general navigation
features assigned to comercial navigation, depending on the value of the
credit, as calculated under Article IV hereof, of itens provided pursuant
to Article Il.e. If the credit allowed for such itens is | ess than 10
percent of the total cost of construction of the general navigation
features, the Local Sponsor shall repay a percentage of said total cost
equal to the difference between 10 percent of the total cost and the
percentage of the total cost represented by the value of such itens. |If
the credit allowed is equal to or greater than 10 percent of
said total cost, the Local Sponsor shall not be required to repay any
addi ti onal percentage of the total cost.

i. No Federal funds may be used to neet the Local Sponsor share of
project costs under this Agreenment unless the expenditure of such funds
is expressly authorized by statute as verified in witing by the
granting agency.

[ ADD ADDI TI ONAL PARAGRAPHS AS NEEDED TO REFLECT SPECI AL REQUI REMENTS | N
THE AUTHORI ZI NG DOCUMENTS. ]

ARTICLE I'Il - LANDS, FACILITIES, AND PUBLI C LAW 91-646 RELOCATI ON
ASS| STANCE
a. The Local Sponsor shall furnish to the Governnent all |ands,

easenents, and rights-of-way, including suitable borrow and dredged
mat eri al di sposal areas, as may be determ ned by the Governnent to be
necessary for the construction, operation, and maintenance of the
Project, and shall furnish to the Governnent evidence supporting the
Local Sponsor's legal authority to grant rights-of-way to such | ands.
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The necessary | ands, easenents, and rights-of-way may be provided
increnmentally, but all |ands, easenents, and rights-of-way determ ned by
the Governnent to be necessary for work to be perforned under a
construction contract nust be furnished prior to the advertisenent of the
construction contract.

b. The Local Sponsor shall provide, or pay to the Governnent the
cost of providing, all retaining dikes, wasteweirs, bul kheads, and
embanknments, including all nonitoring features and stilling basins,
deterni ned by the Government to be necessary for construction,
operation, or maintenance of the general navigation features of the
Pr oj ect .

c. Upon notification fromthe Governnent, the Local Sponsor shal
acconplish or arrange for acconplishment at no cost to the Governnent al
alterations and relocations of buildings, highways, railroads, storm
drains, and other facilities, structures, and inprovenents, determ ned by
t he Governnent to be necessary for construction, operation, or
mai nt enance of the general navigation features of the Project.

d. Upon notification fromthe Governnent, the Local Sponsor shal
performor assure performance of all necessary alterations and
rel ocations of pipelines, cables, and other utilities. Nothing herein
shall be deened to affect the ability of the Local Sponsor to seek
conpensation from other non-Federal entities for costs it incurs under
this paragraph. For projects authorized to be constructed to depths
greater than 45 feet, the cost of necessary alterations or relocations
shall be shared equally between the Local Sponsor and the owner of the
affected utility.

e. The Local Sponsor shall conmply with the applicable provisions
of the Uniform Rel ocation Assistance and Real Property Acquisition
Policies Act of 1970, Public Law 91-646, as anended by Title IV of the
Surface Transportation and Uni form Rel ocati on Assi stance Act of 1987
(Public Law 100-17), and the Uniform Regul ations contained in 49 CFR Part
24, in acquiring | ands, easenents, and rights-of-way for construction and
subsequent operation and nai ntenance of the Project, and inform al
af fected persons of applicable benefits, policies, and procedures in
connection with said Act.

ARTICLE IV - VALUE OF LANDS AND FACI LI TI ES
a. The value of the | ands, easenents, and rights-of-way to be
credited towards the additional 10 percent of total costs the Loca

Sponsor mnust repay pursuant to Article Il.h. will be deternined in
accordance with the foll ow ng procedures:
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1. If the lands, easenents, or rights-of-way are owned by the
Local Sponsor as of the date the first construction contract for the
general navigation features of the Project is awarded, the credit shal
be the fair market value of the interest provided to the Governnent at
the time of such award. The fair market value shall be determ ned by an
apprai sal, to be obtained by the Local Sponsor, which has been prepared
by a qualified apprai ser who is acceptable to both the Local Sponsor and
the Governnent. The appraisal shall be reviewed and approved by the
Gover nnent .

2. If the lands, easenents, or rights-of-way are to be
acquired by the Local Sponsor after the date of award of the first
construction contract for the general navigation features of the Project,
the credit shall be the fair market value of the interest at the tine
such interest is acquired. The fair narket val ue shall be determ ned as
specified in Article IV.a.1. of this Agreenent. |f the Local Sponsor
pays an anpunt in excess of the appraised fair market value, it may be
entitled to a credit for the excess if the Local Sponsor has secured
prior witten approval fromthe Government of its offer to purchase such
i nterest.

3. If the Local Sponsor acquires nore | ands, easenents, or
rights-of-way than are necessary for project purposes, as deternined by
t he Governnent, then only the value of such portions of those
acqui sitions as are necessary for project purposes shall be included in
total project costs and credited towards the Local Sponsor's share.

4. Credit for lands, easenments, and rights-of-way in the case
of involuntary acquisitions which occur within a one-year period
preceding the date this Agreenent is signed or which occur after the date
this Agreenent is signed will be based on court awards, or on stipul ated
settlements that have received prior Government approval

5. Credit for lands, easenments, or rights-of-way acquired by
the Local Sponsor within a five-year period preceding the date this
Agreenent is signed, or at any time after this Agreenent is signed, wll
al so include the actual incidental costs of acquiring the interest, e.g.
closing and title costs, appraisal costs, survey costs, attorney's fees,
pl at maps, and mappi ng costs, as well as the actual anmpunts expended for
payment of any Public Law 91-646 rel ocati on assi stance benefits provided
in accordance with the obligations under this Agreenent.
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b. The costs of alterations or relocations of facilities and
utilities incurred by the Local Sponsor that will be credited towards the
addi tional 10 percent of total costs the Local Sponsor mnust repay
pursuant to Article Il.h. of this Agreement shall be that portion of the
actual costs determned as set forth bel ow, and approved by the
Gover nnent :

1. Highways: Only that portion of the cost as would be
necessary to construct substitute hi ghways to the design standard that
the State of woul d use in constructing a new hi ghway
under sinilar conditions of geography and traffic | oads.

2. Uilities and facilities: Actual relocation costs, |ess
depreci ation, |ess salvage value, plus the cost of renoval, less the
cost of betternents. Wth respect to betternents, new materials shal
not be used in any alteration or relocation if materials of value and
usability equal to those in the existing facility are avail able or can
be obtai ned as salvage fromthe existing facility or otherw se, unless

the provision of new material is nobre econonmical. |If, despite the
availability of used material, new material is used, where the use of
such new material represents an additional cost, such cost will not be

credited to the Local Sponsor's share.
ARTI CLE V - CONSTRUCTI ON PHASI NG AND MANAGEMENT

a. To provide for consistent and effective comruni cati on between
the Local Sponsor and the Governnent during the period of construction
the Local Sponsor and the Governnent shall appoint representatives to
coordi nate on scheduling, plans, specifications, nodifications, contract
costs, and other matters relating to construction of the Project. The
Local Sponsor will be informed of any changes in cost estinates.

b. The representatives appoi nted above shall neet as necessary
during the period of construction and shall make such reconmendati ons as
they deemwarranted to the Contracting Oficer.

c. The Contracting Oficer shall consider the recomendations of
the representatives in all nmatters relating to construction of the
Project, but the Contracting Oficer, having ultinmate responsibility for
construction of the Project, has conplete discretion to accept, reject,
or nodify the reconmendati ons.

[ FOR ARTICLE VI USE OPTION | | F CONSTRUCTI ON OF THE PRQJECT WLL BE
COWLETED W THI N ONE YEAR. ]
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OPTI ON |
ARTI CLE VI - NMETHOD OF PAYMENT
a. The Local Sponsor shall provide, during the period of

construction, the percentages of the total cost of construction of the
general navigation features assigned to commercial navigation specified

in Article I'l.f. of this Agreement. The total cost of construction of
t he general navigation features assigned to comercial navigation is
presently estimaited to be $_ . In order to neet its share of
such costs, the Local Sponsor must provide an initial cash contribution
presently estimted to be $ . The dollar anobunts set forth in

this Article are based upon the Governnent's best estimates which wll
reflect projections of costs, price |level changes, and antici pated
inflation. Such cost estimates are subject to adjustnents based in cost
actually incurred and are not to be construed as the total financial
responsibilities of the Government and the Local Sponsor.

b. The required cash contribution shall be provided as foll ows:
[At | east 30] cal endar days prior to the award of the first
construction contract, the Governnent shall notify the Local Sponsor of
the Local Sponsor's estinmated share of project costs, including its share
of costs attributable to the Project incurred prior to the initiation of
construction. Wthin [hal f the above nunber] cal endar days
thereafter, the Local Sponsor shall provide the Governnent the ful
anount of the required contribution by delivering a check payable to
"FAO, USAED, = " to the Contracting Oficer representing the
Government. In the event that the total cost of construction of the
general navigation features assigned to commercial navigation is expected
to exceed the estimate given at the outset of construction, the
Governnent shall inmediately notify the Local Sponsor of the additiona
contribution the Local Sponsor will be required to nake to neet its share
of the revised estimate. Wthin 45 cal endar days thereafter, the Loca
Sponsor shall provide the Governnent the full anpbunt of the additiona
requi redcontri buti on.

[USE OPTION Il I F CONSTRUCTI ON OF THE PRQJECT WLL EXTEND TO MORE THAN
ONE YEAR, UNLESS THE LOCAL SPONSCR W SHES TO MAKE I TS CONTRI BUTION I N
FULL AT THE OQUTSET. NOTE: ARTICLE VI.b.2. OFFERS THE LOCAL SPONSCR
THREE OPTI ONS FROM VWHI CH TO CHOOSE | N DECI DI NG HOW TO PROVI DE I TS
CONTRI BUTI ON TO THE FEDERAL GOVERNMENT. THE LOCAL SPONSOR SHOULD

I NDI CATE I TS CHO CE DURI NG THE COURSE OF NEGOTI ATI NG THE AGREEMENT.
ONLY ONE FUNDI NG MECHANI SM SHOULD BE | NCLUDED | N THE DRAFT AGREENMENT
SENT FORWARD FOR REVI EW AND APPROVAL. ]
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OPTION |1
ARTI CLE VI - METHOD OF PAYMENT
a. The Local Sponsor shall provide, during the period of

construction, the percentages of the total cost of construction of
general navigation features assigned to commercial navigation specified

in Article Il.f. of this Agreement. The total cost of construction of
t he general navigation features assigned to comercial navigation is
currently estinated to be $ . In order to nmeet its share of
such costs, the Local Sponsor must provide an initial cash contribution
currently estinmated to be $ . The dollar anpbunts set forth in

this Article are based upon the Governnent's best estimates which wll
reflect projections of costs, price |level changes, and antici pated
inflation. Such cost estimates are subject to adjustnents based on cost
actually incurred and are not to be construed as the total financial
responsibilities of the Governnment and the Local Sponsor.

b. The Local Sponsor shall provide its required cash contribution
in proportion to the rate of Federal expenditures during the period of
construction in accordance with the foll ow ng provisions:

1. For purposes of budget planning, the Governnent shal
notify the Local Sponsor by _[specific date] of each year of the
estimated funds that will be required fromthe Local Sponsor to neet its
share of project costs for the upconm ng fiscal year

2. No later than _[30-60] calendar days prior to the award of
the first construction contract, the Governnent shall notify the Loca
Sponsor of the Local Sponsor's share of project costs, including the
Local Sponsor's share of costs attributable to the Project incurred prior
to the initiation of construction, for the first fiscal year of
construction. No later than _[half the above nunber] cal endar days
thereafter, the Local Sponsor shall [SELECT ONLY ONE OF THE FOLLOW NG
FUNDI NG MECHANI SM5] [1] provide the Governnent the full anpunt of the
required contribution by delivering a check payable to "FAQ USAED

" to the Contracting Oficer representing the Governnment. [2]
verify to the satisfaction of the Governnent that it has deposited the
requi site anount in an escrow account
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acceptable to the Governnment, with interest accruing to the Loca
Sponsor. [3] present to the Governnent an irrevocable letter of credit
acceptable to the Governnent in an ampunt sufficient to neet the Loca
Sponsor's obligation.

3. For the second and subsequent fiscal years of project
construction, the Governnent shall, no |ater than 60 cal endar days pri or
to the beginning of the fiscal year, notify the Local Sponsor of the
Local Sponsor's share of project costs for that fiscal year. No |ater
than 30 cal endar days prior to the beginning of the fiscal year, the
Local Sponsor shall nmake the necessary funds avail able to the Governnent
t hrough the fundi ng mechani smspecified in Article VI.b.2. of this
Agreenent. As construction of the Project proceeds, the Governnent
shall adjust the amounts required to be provided under this paragraph to
reflect actual costs.

4. |If at any time during the period of construction the
Government determnes that additional funds will be needed fromthe Loca
Sponsor, the Governnent shall so notify the Local Sponsor, and the Loca
Sponsor, no later than 45 cal endar days fromrecei pt of such notice,
shall make the necessary funds avail able through the fundi ng mechani sm
specified in Article VI.b.2. of this Agreenent.

[ CLAUSE c. ONLY APPLIES TO ARTICLE VI OPTION I1.]

c. The CGovernment will draw on the [ DRAFT AGREEMENT SENT FORWARD
FOR REVI EW AND APPROVAL SHOULD REFLECT ONLY ONE OF THE THREE FOLLOW NG
OPTI ONS, CONSI STENT W TH THE FUNDI NG MECHANI SM SELECTED I N ARTI CLE
VI.b.2.] [1] funds [2] escrow account [3] letter of credit provided by
the Local Sponsor such sums as the Governnent deenms necessary to cover
contractual and in-house fiscal obligations attributable to the Project
as they are incurred, as well as costs incurred by the Governnent prior
to the initiation of construction.

[CLAUSES d., e., AND f. APPLY TO BOTH CPTIONS | AND Il I N ARTICLE VI.]

d. Upon conpletion of the general navigation features and
resolution of all relevant contract clains and appeals, the Governnent
shall conpute the total cost of construction of the general navigation
features assigned to comercial navigation and tender to the Loca
Sponsor a final accounting of the Local Sponsor's share of project costs.
In the event the total contribution by the Local Sponsor is less than its
initial required share, the Local Sponsor shall, no later than 90
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cal endar days after receipt of witten notice, nake a cash paynent to
t he Governnent of whatever sumis required to neet its initial required
share of project costs.

e. In the event the Local Sponsor has nmde excess cash
contributions which result in the Local Sponsor's having provided nore
than its initial required share of project costs, the Governnent shal
first credit the excess to the additional anmpbunt the Local Sponsor nust

repay pursuant to Article Il.h. of this Agreement. In the event the
excess cash contribution exceeds the additional anount the Local Sponsor
nmust repay pursuant to Article Il.h., the Governnent shall, no later than

90 cal endar days after the final accounting is conplete, subject to the
availability of appropriations, return said excess to the Local Sponsor

f. The Local Sponsor shall repay the additional anmount required
pursuant to Article Il.h. of this Agreement, reduced by any excess cash
contribution made during the period of construction, in equal annua
install ments over a period of [not nore than 30] years fromthe
conpl etion of the period of construction of the general navigation
features. Such repaynent shall include interest at a rate to be
determ ned by the Secretary of the Treasury, taking into consideration
t he average narket yields on outstandi ng nmarketabl e obligations of the
United States with remaining periods to maturity conparable to the
repaynment period, during the nonth preceding the fiscal year in which
costs for construction of the Project are first incurred, or, in the
case of recalculating, the fiscal year in which the recalculation is
made, plus a prem um of one-eighth of one percentage point for
transaction costs. The interest rate shall be recalculated by the
Secretary of the Treasury at five-year intervals. Nothing herein shal
preclude the Local Sponsor fromrepaying this additional anount in ful
upon recei pt of the final accounting. Should this full repaynent be
made within 90 days fromreceipt of the final accounting, there shall be
no charges for interest or transaction costs.

ARTI CLE VII| - DI SPUTES

Before any party to this Agreenent may bring suit in any court
concerning an issue relating to this Agreenent, such party nust first
seek in good faith to resolve the issue through negotiation or other
forns of nonbinding alternative dispute resolution nutually acceptable
to the parties.
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ARTI CLE VI 1 - OPERATI ON, MAI NTENANCE, REPAI R, REPLACEMENT, AND
REHABI LI TATI ON

a. The Local Sponsor shall operate, maintain, repair, replace, and
rehabilitate all project features other than the general navigation
features assigned to comercial navigation in accordance wth
regul ations or directions prescribed by the Governnent.

b. The Governnment shall operate and naintain the genera
navi gation features assigned to comrercial navigation. [|F A DEEP-DRAFT
PRQJECT, ADD THE FOLLON NG "No later than 60 cal endar days prior to the
begi nning of each fiscal year for which the Governnent will incur costs
for operating and nmaintaining the general navigation features assigned to
conmer ci al navigation, the Governnent shall notify the Local Sponsor of
its estinmated share of operation and nmai ntenance costs required pursuant
to Article Il.b. of this Agreement. Wthin 30 cal endar days thereafter
the Local Sponsor shall provide the requisite anount by delivering a
check nmade payable to "FAO, USAED, ", to the Contracting

Oficer representing the Government".]

c. The Local Sponsor hereby gives the Governnent a right to
enter, at reasonable tinmes and in a reasonabl e manner, upon | and which it
owns or controls for access to the Project for the purpose of inspection
and, if necessary, for the purpose of conpleting, operating, maintaining,
repairing, replacing, or rehabilitating the Project. |If an inspection
shows that the Local Sponsor for any reason is failing to fulfill its
obligations under this Agreenent w thout receiving prior witten approval
fromthe Governnent, the Government will send a witten notice to the
Local Sponsor. |If the Local Sponsor persists in such failure for 30
cal endar days after receipt of the notice, then the Governnment shall have
aright to enter, at reasonable times and in a reasonabl e nanner, upon
| ands the Local Sponsor owns or controls for access to the Project for
t he purpose of conpl eting, operating, maintaining, repairing, replacing,
or rehabilitating the Project. No conpletion, operation, maintenance,
repair, replacement or rehabilitation of the Project by the Governnent
shall operate to relieve the Local Sponsor of responsibility to neet its
obligations as set forth in this Agreenment, or to preclude the Government
from pursuing any other remedy at law or equity to assure faithfu
perfornance pursuant to this Agreenent.
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ARTI CLE | X - RELEASE OF CLAI M5

The Local Sponsor shall hold and save the Government free from al
damages arising fromthe construction, operation, and nai ntenance of the
Proj ect, except for damages due to the fault or negligence of the
Governnent or its contractors.

ARTI CLE X - MAI NTENANCE OF RECORDS

The CGovernnent and the Local Sponsor shall keep books, records,
docunents, and ot her evidence pertaining to costs and expenses i ncurred
pursuant to this Agreement to the extent and in such detail as wll
properly reflect total project costs. The Governnent and the Loca
Sponsor shall naintain such books, records, and docunents, and ot her
evidence for a mininumof three years after conpletion of construction
of the Project and resolution of all relevant clains arising therefrom
and shall make available at their offices at reasonable tinmes, such
books, records, docunents, and other evidence for inspection and audit
by authori zed representatives of the parties to this Agreement.

ARTI CLE XI - GOVERNMENT AUDI T

The Governnent shall conduct an audit when appropriate of the
Local Sponsor's records for the Project to ascertain the allowability,
reasonabl eness, and allocability of its costs for inclusion as credit
agai nst the non-Federal share of project costs.

ARTI CLE XI| - FEDERAL AND STATE LAWS

In acting under its rights and obligations hereunder, the Loca
Sponsor agrees to conply with all applicable Federal and State | aws and
regul ations, including section 601 of Title VI of the Gvil R ghts Act
of 1964, Public Law 88-352, and Departnment of Defense Directive 5500. I
i ssued pursuant thereto and published in Part 300 of Title 32, Code of
Federal Regul ations, as well as Arny Regul ation 600-7, entitled
"Nondi scrimnation on the Basis of Handicap in Prograns and Activities
Assi sted or Conducted by the Departnent of the Arny".

ARTI CLE XI'Il - RELATIONSH P OF PARTI ES
The parties to this Agreenment act in an independent capacity in
the performance of their respective functions under this Agreenent, and

neither party is to be considered the officer, agent, or enployee of the
ot her .
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ARTI CLE XI'V - OFFI CI ALS NOT TO BENEFI T

No nenber of or delegate to the Congress, or resident
conmi ssioner, shall be adnitted to any share or part of this Agreenent,
or to any benefit that may arise therefrom

ARTI CLE XV - COVENANT AGAI NST CONTI NGENT FEES

The Local Sponsor warrants that no person or selling agency has
been enpl oyed or retained to solicit or secure this Agreenent upon
agreenent or understanding for a conm ssion, percentage, brokerage, or
contingent fee, excepting bona fide enpl oyees or bona fide established
conmercial or selling agencies maintai ned by the Local Sponsor for the
pur pose of securing business. For breach or violation of this warranty,
t he Governnent shall have the right to annul this Agreenent without
liability, or, inits discretion, to add to the Agreenent or
consi deration, or otherw se recover, the full amunt of such comm ssion
percent age, brokerage, or contingent fee.

ARTI CLE XVI - TERM NATI ON OR SUSPENSI ON

a. If at any time the Local Sponsor fails to nmake the paynents
requi red under this Agreenent, the Secretary of the Arny shall terninate
or suspend work on the Project until the Local Sponsor is no longer in
arrears, unless the Secretary of the Arny determ nes that continuation
of work on the Project is in the interest of the United States or is
necessary in order to satisfy agreenents with any other non-Federa
interests in connection with the Project. Any delinquent paynment shal
be charged interest at a rate, to be determ ned by the Secretary of the
Treasury, equal to 150 per centum of the average bond equival ent rate of
the 13-week Treasury bills auctioned imrediately prior to the date on
whi ch such payment becane delinquent, or auctioned inmrediately prior to
t he begi nning of each additional 3-nonth period if the period of
del i nquency exceeds 3 nonths.

b. If the Governnment fails to receive annual appropriations for
the Project in amounts sufficient to nmeet project expenditures for the
t hen-current or upcoming fiscal year, the Government shall so notify the
Local Sponsor. After 60 cal endar days either party may el ect without
penalty to term nate this Agreenent pursuant to this Article or to defer
future performance hereunder; however, deferral of future perfornmance
under this Agreenent shall not affect existing obligations or relieve
the parties of liability for any obligation previously incurred. 1In the
event that either party elects to ternmnate this Agreenment pursuant to
this Article, both parties shal
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conclude their activities relating to the Project and proceed to a fina
accounting in accordance with Article VI. of this Agreenment. 1In the
event that either party elects to defer future performance under this
Agreenent, pursuant to this Article, such deferral shall remain in
effect until such time as the Governnent receives sufficient
appropriations or until either party elects to termnate this

Agr eenent .

ARTI CLE XVI'1 - NOTI CES

a. Al notices, requests, demands, and other comrunications
required or permitted to be given under this Agreenment shall be deened to
have been duly given if in witing and delivered personally, given by
prepaid telegram or nmmiled by first-class (postage pre-paid),
registered, or certified nail, as foll ows:

If to the Local Sponsor:

[ful ]l address]

If to the Governnent:

[ful ]l address]

b. A party may change the address to which such communi cati ons
are to be directed by giving witten notice to the other party in the
manner provided in this Article.

c. Any notice, request, demand, or other communi cation nade
pursuant to this Article shall be deened to have been received by the
addressee at such tinme as it is personally delivered or seven days after
it is nailed, as the case may be.
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ARTI CLE XVI 1| - CONFI DENTI ALI TY

To the extent pernmitted by the | aws governing each party, the
parties agree to naintain the confidentiality of exchanged information
when requested to do so by the providing party.

[ FOR THOSE PROQJIECTS AUTHORI ZED BY P.L. 99-662, P.L. 100-676, AND
SUBSEQUENT AUTHCORI ZATI ON ACTS, ARTI CLE XI X SHOULD BE ADDED]

ARTI CLE XI X - SECTI ON 902 PRQJECT COST LIMTS

The [Local Sponsor] has reviewed the provisions set forth in
Section 902 of P.L. 99-662, as anended, and understands that Section 902
establ i shes a nmaxi num construction cost for the project. For purposes of
this Agreenent, the Section 902 cost limt is $ as cal cul ated on
: . [The dollar figure to be inserted should be
derived as provided for in EC 1105-2-176, "Maximum Cost of Projects."]
Thi s amount shall be adjusted to allow for appropriate increases for
inflation and changes in the project cost as provided in Section 902.
Shoul d this cost maxi mum be reached, no additional funds may be expended
on the Project until additional authority is obtained from Congress.

I N WTNESS WHERECF, the parties hereto have executed this Agreenent,
whi ch shall beconme effective upon the date it is signed by the Assistant
Secretary of the Arny (Cvil Wrks).

THE DEPARTMENT OF THE ARWY THE LOCAL SPONSOR
BY: BY:
[ signature] [ signature]
[typed nane] [typed nane]
[title in full] [title in full]
DATE: DATE:
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CERTI FI CATE OF AUTHORI TY

I, , do hereby certify that | amthe principal |ega
officer of the [local sponsor], that the [l ocal sponsor] is a legally
constitued public body with full authority and | egal capability to
performthe terns of the Agreement between the Departnent of the Arny
and the [local sponsor] in connection with the Project, and to pay
damages, if necessary, in the event of the failure to perform in
accordance with Section 221 of Public Law 91-611, and that the persons
who have executed this Agreenent on behalf of the [l ocal sponsor] have
acted within their statutory authority.

IN WTNESS WHERECF, | have nmade and executed this certification this
day of , 19

[ Si gned]
Title
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CERTI FI CATI ON OF LEGAL REVI EW

The draft Local Cooperation Agreenent for [nane of project] has been
fully reviewed by the Ofice of Chief Counsel, USAED,

Di strict Counsel
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HQUSACE LCA PROCESSING PROCEDURES

LCA & Financing Plan
to CW-RN

CW-RN Screens for
Unresolved Issues

CW-P
Resolves | RE
Planning Issues Resolves

and Performs Real Estate
Technical i
echnical Review Issues

of Financing Plan

FOA \ / FOA

CW-RN CC-J
Resolves Resolves
Policy | Legal

Issues Issues

FOA / \ FOA
CW-RN Calls LCA Review Committee Meeting
with FOA Representation

CW-RN Revises LCA;
Coordinates with CC-J

CW-RN Coordinates LCA
with FOA

CW-RN Forwards LCA & Financing Plan
for ASA(CW) Review

CW-RN Resolves Any New lssues | - .
Raised by ASA(CW), AGC, & OMB | &> FOA

CW-RN Coordinates LCA Approval & Signature
by ASA(CW) with FOA
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APPENDI X - F
SUWARY COF WATER PRQIECT COST SHARI NG

AS MCDI FI ED BY

THE WATER RESOURCES DEVELOPMENT ACT OF 1986 (PL 99-662)

AND
THE WATER RESOURCES DEVELOPMENT ACT OF 1986 (PL 100-676)
NON- FEDERAL RESPONSI BI LI TI ES
Non- Federal Interests Are Responsible For:

F-1. Commercial Harbors (Section 101). (See Attached Exanpl es
Illustrating Cost Sharing Principles.)

a. Construction.

(1) 10 percent of the cost of general navigation features (GN\F)
for depths not in excess of 20 feet, paid during construction (PDC).

(2) 25 percent of the cost of GNF for increnent greater than 20
feet but not in excess of 45 feet, PDC

(3) 50 percent of cost of G\F for increnment over 45 feet, PDC

(4) For projects consisting of GNF that do not nodify project
depths, a non-Federal contribution required of 10 percent, 25 percent, or
50 percent of the cost of GNF, based upon the depth of existing project.
Contributions of paragraphs 1.a.(5), (6), and (7) also apply to such
proj ects.

(5) An additional 10 percent of the cost of GNF repaid over a
period not to exceed 30 years. Credit is allowed for the value of | ands,
easenents, rights-of-way, relocations and dredged nmaterial disposal areas
(LERRD) against this 10 percent, including utility relocation costs.



ER 1165- 2-131
15 Apr 89

(6) LERRD

(7) Performor assure the performance of all relocations of
utilities necessary to carry out the project. Note: An exception is
made for deep-draft harbors and for projects inplenented by non-Federa
i nterests under Section 204, where one-half of the cost of each such
rel ocation shall be borne by the owner of the facility being rel ocated
and one-half of the cost of each such relocation shall be borne by the
non- Federal interest.

b. Bridge Mdifications.

Costs not assigned the bridge owner, using Trunman- Hobbs
principles, are project costs considered to be a part of the G\F.

c. Operation and Mii nt enance.

(1) For deep harbors, 50 percent of the excess of the cost over
the cost that would be incurred if the project had a depth of 45 feet.

(2) LERRD needed for operation and nmi nt enance.

(3) The 0.04 percent tax on conmmercial cargo is appropriated to
t he Harbor Mai ntenance Trust Fund. Appropriations fromthis fund provide
up to 40 percent of systemi de Ofand; M costs.

d. Prevention or Mtigation of Erosion or Shoaling Attributed to
Feder al Navi gati on

(1) Construction shared in sanme proportion as the cost sharing
provi sions applicable to the project causing the shore damage.

(2) Operation, Mintenance, Repair, Replacenent, &and;
Rehabi litati on ( OVRRER).

100 percent.

F-2. Inland Waterways (Section 102). (See Attached Exanpl es
Illustrating Cost Sharing Principles.)

a. Construction.

(1) Projects specifically authorized to be funded in part by
I nl and Wat erways Trust Fund (I WMF). 50 percent of the
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costs through fuel taxes paid into the | WMF when specifically
authorized. Projects in Title IVin PL 99-88; Title Ill, Section
1103(j) and 844, in PL 99-662; and Section 3(a)(6) in PL 100-676 have
been authorized to use trust funds. Note that construction costs
defined by Section 102 of PL 99-662 include planning, engineering,
surveyi ng, and acquisition of all LERRD

(2) Cost sharing for projects not authorized to use funds from
the IWMF will be in accordance with the provisions of the authorizing
| egi sl ation.

b. Operation and Mii nt enance.

(1) None for projects authorized to be funded in part from | WMF.
(2) LERRD, if required for projects not funded from | WAMF.

F-3. Flood Control (Section 103). (See Attached Exanples Illustrating
Cost Sharing Principles.)

a. Construction (Structural).

(1) Cash paynent of 5 percent of the costs assigned to fl ood
control (FCC, PDC.

(2) LERRD, except alterations of railroad bridges and their
approaches, which are FCC

(3) Added cash contribution needed to nake total non-Federa
share equal to 25 percent of FCC, PDC

(4) Contributions in excess of 30 percent of FCC, i.e., 5 percent
cash plus 25 percent LERRD nmay be rei nbursed over a period not to exceed
15 years.

(5) Maximumcontribution is 50 percent of FCC, i.e., 5 percent
cash plus 45 percent LERRD

(6) Cost sharing subject to ability to pay under 103(n).

b. Construction (Non-Structural).

(1) LERRD, limted to 25 percent of FCC

(2) Added contribution to nake total equal to 25 percent of FCC
Note: Applies when LERRD is |l ess than 25 percent of FCC.
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(3) Cost sharing subject to ability to pay under 103(n).
c. OWRR&R
100 percent.

F-4. Hydroelectric Power (Section 103). * #

a. Construction.

100 percent of the joint and separabl e costs.
b. OWRR&R
100 percent.
F-5. Municipal and Industrial Water Supply (Section 103). *

a. Construction.

100 percent of the joint and separable costs, PDC. **
b. OVRRER
100 percent.

F-6. Agriculture Water Supply (Section 103). *

a. Construction. (New Projects).

(1) 35 percent of the joint and separable costs assigned to
agriculture water supply, PDC **

(2) Cost sharing subject to ability to pay under Section 103(nm.
b. OVRR&R. (New Projects).
100 percent.

c. InterimUse of Mgand;| Water Supply Storage for Agriculture.

(1) 35 percent of the annual paynent required of an M& sponsor

(2) 100 percent of the OVRR&and; R allocated to the contracted
st or age.
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F-7. Recreation (Section 103).

a. Construction.
(1) 50 percent of the separable costs, PDC. **

(2) 50 percent of joint and separable costs allocated to
recreational navigation at harbor and inland waterway projects, PDC **

b. OVRRER
100 percent.

F-8. Hurricane and Storm Danage Reduction (Section 103). *

Shore Ownership and Maxi mrum Level of Non-Federal Participation
Pr oj ect Pur pose Constructi on Mai nt enance

a. Federally-owned

Hurri cane &and; Storm Damage

Reducti on 0 0
Loss of Land 0 0
Recreati on (Separabl e Cost) 0 0
b. Publicly and privately-owned
(protection results in public
benefits)
Hurri cane & St orm Damage 35% 100%
Loss of Land 50% 100%
Recreati on (Separabl e Cost) 50% 100%
c. Privately-owned, use linted
to private interests
Hurri cane & St orm Damage
Reducti on 100% 100%
Loss of Land 100% 100%
Recreati on (Separabl e Cost) 100% 100%

F-9. Aguatic Plant Control (Section 103).

50 percent of control operations, PDC.



ER 1165- 2-131
15 Apr 89

F-10. Fish Wildlife Mtigation (Section 906). (See Attached Exanpl es
for Commercial Harbors and Flood Control Projects Illustrating Cost
Sharing Principles.)

Construction and OVRR&R costs are all ocated anbng project purposes and
shared or reinbursed to the sane extent as such other project costs are
shared or reinbursed

F-11. Fish and Wldlife Enhancenent (Section 906).

a. Construction.

(1) None, if the action:
- Provides benefits to species identified by the Nationa
Mari ne Fisheries Service as of national econom c inportance, species that
are subject to treaties or international convention to which the United
States is a party, and anadronpus fi sh;

- |Is designed to benefit species that have been listed as
t hreat ened or endangered by the Secretary of the Interior; or

- Is located on | ands nmanaged as a national wildlife refuge.
(2) 25 percent of the joint and separabl e costs assigned to fish
and wildlife enhancenent, if benefits are other than shown in paragraph
11.a.(1).
b. OWRRER
25 percent.

F-12. Studies (Section 105).

a. Reconnai ssance.

None.

b. Feasibility (Gher Than |nl and Wt er ways).

50 percent during study period and not nore than one-half nay be
made by provision of services, nmaterials, supplies, or in-kind services
necessary to prepare feasibility report.
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c. Feasibility (Inland WAt er ways).

None.

F-13. Preconstruction Engi neering and Design (PED)

a. Authorized for Construction.

Shared in the sane percentage as the purpose(s) of the project. The
Federal government finances the non-Federal share, with adjustnents to
rei mburse costs during the first year of construction.

b. Authorized for PED (Section 105).

50 percent of the cost of planning and engi neering, during
pl anni ng and engi neeri ng.

F-14. Design (Section 105).

Shared in the sane percentage as the purposes of the project. The
Federal government finances the non-Federal share of design, with
adj ustnments to reinbursable costs during the first year of
construction.

F-15. Dam Safety Mdifications to Existing Dans (Section 1203).

a. Construction.

15 percent of nodification costs to be assigned to project
purpose(s) in accordance with the cost allocation in effect when
construction or nodification is initiated. Costs so assigned are then
shared in accordance with the cost sharing in effect for each purpose
when the initial project was constructed. Paynent will be in accordance
with existing contracts for the reinbursabl e purposes. An exception is
made for costs assigned to irrigation which the Secretary of the Interior
is for recovering in accordance with repaynent provisions of PL
98- 404.

b. OWRR&R.

Shared the same as basic project OVRR&R
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F-16. Waiver of Cost Sharing for the Territories (Section 1156).

Local cost sharing requirenents for all studies and projects in
Anerican Sanpa, Guam the Northern Mariana |slands, the Virgin Islands,
and the Trust Territory of the Pacific Islands, will be reduced by an
amount up to a cap of $200, 000, for each study and $200, 000 for each
project, in accordance with Section 1156. A non-Federal share for each
study or project will be determ ned using the general cost sharing
criteria, and then reducing this ambunt by $200,000, or to zero if the
non- Federal share is |ess than $200, 000.

F-17. Ability to Pay for Flood Control and Agriculture Water Supply
(Section 103m .

Al ternative provisions have been devel oped to cover the two possible
outcones of the ability to pay test. The first case is where a project
fails the ability to pay test and the second case is where the test
results in a determnation that a reduction in the non-Federal cost
share is warranted. The two provisions are included as alternative
"Whereas C ause" options in the Mbdel LCA for Structural Flood Contro
at Appendi x D

FOOTNOTES

*  Non-Federal interests for these projects purposes shall provide
LERRD, except to the extent limted by the cost sharing provisions
applicabl e to each purpose. The value of these contributions shall be
credited toward t he non-Federal share for each project purpose.

# Section 103(c)(1) provides that cost sharing for hydropower projects
shall be in accordance with existing | aw, which anticipates recovery of
project costs after project conpletion through rates set by the
appropriate power narketing agency (PMA). Projects constructed using
vol untary contributions of funds provided by project sponsors during
construction will require separate agreenents between the sponsors, the
Departnent of the Arny, and the appropriate PMNA

** Section 103(k) permts the Secretary to recover these costs with
interest over a period not to exceed 30 years. Every effort should be
made to obtain paynent during the construction period and any exception
will require prior ASA(CW approval.
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FLOOD CONTROL COST SHARING
EXAMPLES OF STRUCTURAL PROJECTS
CASE | CASE 11 CASE 111 CASE 1V CASE Vv

5% plus LERRD 5% plus LERRD 5% plus LERRD 5% plus LERRD 5% plus LERRD
less than 25% equal to 25% between 25-30% between 30-50% exceeds 50%

1. Basic Project (w/o F&WL Mitigation)

a. Construction 850 740 700 570 380
b. LERRD 80 165 160 250 460
¢. Subtotal 930 905 860 820 840

2. F&ML Mitigation

a. Construction 50 60 70 80 70
b. LERRD _20 _35 _10 _100 _ %0
c. Subtotal 70 95 140 180 160
Total Project

a. Construction 900 800 770 650 450
b. LERRD _100 _200 _230 350 550
¢. Subtotal 1000 1000 1000 1000 1000

4. WNon-Federal Contribution - During Construction

a. 5% Cash S0 50 50 50 50
b. LERRD 100 200 230 350 550
c. Additional Cash 100 0 0 0 0
d. Subtotal 250 250 280 400 600
e. Adjusted Non-Federal Share 250 250 280 400* 500*
- Cash 150 50 50 50 S0
- Minimum LERRD at Construction 100 200 230 250 250
- Maximum subject to Repayment** 0 0 0 100 200

(Up to 15 years)

Non-Federal Contribution - OMRR (ALl O8M Costs, Including Mitigation, Are Non-Federal)

* Because of the 30X option under Section 103(a)(4) and the 50% Limit on the non-Federal contribution under Section 103(a)(3y,
the Corps of Engineers may be required to finance that portion of the accomplishment of LERRD that exceeds these amounts.

** Appropriate interest charges (including interest during the construction period) will be added to a deferred payment or to
an amount repaid over a period of time. The interest rate shall be determined by the Secretary of Treasury, taking into
consideration the a.verage market yields on outstanding marketable obligations of the United States with remaining periods of
maturity of one year or equal to the reimbursement period, whichever is greater, during the month preceding the fiscal year
in which costs for the construction of the project are first incurred plus a premium of one-eighth of one percentage point
for transaction costs. Repayment contracts shall provide for recalculation of the interest rate at five-year intervals.

F-9
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FLOOD CONTROL COST SHARING CECW-RP
EXAMPLES OF STRUCTURAL PROJECTS

CASE I CASE 11 CASE 111
abc’s less abc’s equal abc’s exceed
than 25% to 25% 25%
1. Basic Project (W/o F&WL Mitigation)
a. Construction 850 690 380
b. LERRD _ 80 195 _460
c. Subtotal 930 885 840
2. F&WL Mitigation
a. Construction 50 60 70
b. LERRD _20 _ 55 _9%0
c. Subtotal 70 115 160
3. Total Project
a. Construction 200 750 450
b. LERRD _100 _250 550
c. Subtotal 1000 1000 1000

4. Non-Federal Contribution - During Construction

a. LERRD 100 250 550

b. Additional Contribution 150 0 0

c. Subtotal 250 250 550

d. Adjusted Contribution 250 250 250*
- Minimum LERRD at Construction 100 250 250
- Maximum subject to Repayment** 150 0 0

(Up to 15 years)

5. Non-Federal Contribution - OMRR (ALl O&M Costs, Including Mitigation, Are Non-Federal)

* Since non-Federal contribution is limited to 25%, the Corps of Engineers will be required
to finance the non-Federal accomplishment of LERRD that exceeds 25% (300) untess
non-Federal interests are willing to accomplish the total LERRD and be subsequently
reimbursed by the Corps.

** Interest (Section 106 rate) will be added to the amount repaid over time.

F-10
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Basic Project (Ww/o Mitigation)
a. Construction

b. LERRD
c. Utitity Relocation
d. Subtotal

F&W Mitigation

a. Construction

b. LERRD

c. Utility Relocation
d. Subtotal

Erosion or Shoaling Prevention
a. Construction

b. LERRD

c. Subtotal

Tota. Project
a. Construction

b. LERRD
¢. Utility Relocation
d. Subtotal

Navigation Cost Sharing

Harbor Improvement Increments

(4P 2) 3
<20’ >207 <45/ >45¢
900 900 900
0 25 50
_0 25 25
00 950 975
100 100 100
0 25 50
_o0 0 _0
100 125 150
30 40 40
1o 15 20
30 55 60
1030 1040 1040
10 65 120

0 25 25
1040 1130 1185

Non-Federal Contribution during Construction

a. Con:truction

b. LERRKD
c. Utility Relocation
d. Subtoral

103 260 520

10 65 120
0 25 25
113 350 665

Non-Federai Contribution Over 30 years 3/

a. Additional 10% of Construction

less .credit for LERRD

93 39 0

Illustrative Harbor Projects

(4) (%)
Channel from Channel from
157 to 25' 1/ 42' to 507 2/

1800 1800
25 75
25 50

1850 1925

200 200
25 75

_o _o

225 275
70 80
P5 35
95 15

2070 2080
75 185
25 50

2170 2315

363 780
75 185

2 _50

463 1015
132 23

Inland Waterways

(6
Trust fund
Appropriations Fund
Authorized

600
100
_NA
700

50
50
_NA
100

NA
NA
NA

650
150
_NA
800

IZ
< I» © o

(7
No Trust

Authorization

600
100
_NA
700

50

50
_NA
100

NA
NA
NA

650
150
_NA
800

150
NA
150

NA

ldy g1

TET-C-99TT 4
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7. Total OMRR

a.

a.

1/ For this illustration, the costs in column (1) are assumed to represent the cost of modifying the project
are assumed to represent the costs of modifying the project from 20f to 25/.

b
c
d.
e

b
c.
d
e

Project w/o Mitigation

F&W Mitigation

LERRD

Erosion or shoaling prevention
Subtotal

Non-Federal Contribution - OMRR

Project w/o Mitigation

F&W Mitigation

LERRD

Erosion or shoaling prevention
Subtotal

Navigation Cost Sharing

Harbor lmprovement Increments

H @) 3)
<20 >207 <451 45
50 80 50
10 10 10
5 5 5
3 _¢ &
8 101 71
0 0 25
0 0 5
5 5 5
3 6 6
8 11 41

1llustrative Harbor Projects

(4)
Channel from
157 to 25’ 1/

130
20
10

169

(5}
Channel from
42' to 50' 2/

130
20
10

12

172

25

Intand Waterways

6)
Trust Fund
Appropriations
Authorized

10
10

NA
24

(7N
No Trust
Fund
Authorization

10

10

NA
24

IZ
M 0 o

from 15/ to 20’ plus the costs in column (2)

2/ For this illustration, the costs in column (2) are assumed to represent the cost of modifying the project from 42’ to 45’ plus the costs in column (3)
Note that the costs in line 6a are not additive because of the formula for

are assumed to represent the cost of modifying the project from 45’ to 50‘.

credit for LERRD; Line 6a = (0.10 x Line 4a) - line Sb.

3/ See flood control examples for discussion of interest charges and 5-year recalculations that also apply to this repayment.

Note:

Interest during construction is not required on the added 10% contribution on harbor improvements.

ldy gt
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APPENDI X G

NAVI GATI ON
COST SHARI NG EXAMPLE

1. Wthout Project Condition. Were practiced, overdepth dredging
becones part of the without project condition, necessary for the

ef ficient nmaintenance of the existing project. The renoval of material
within the dinensions of the "ol d" existing project, including nmateri al
in the overdepth zone should be treated as part of the Of%and; M for the
existing project. This principle applies only to that portion of the
channel where advance overdepth dredgi ng has historically been required
to economically maintain the "old" existing project.

2. Cost Sharing Percentages Applicable to Various Project Depths. The
policy for the sharing of construction cost of the general navigation
features of a project or separable element is as foll ows;

a. No deeper than twenty feet: 10 percent non-Federal;

b. Deeper than twenty feet, but no deeper than forty-five feet: 25
percent non-Federal; and

c. Deeper than forty-five feet: 50 percent non-Federal.

In addition, the non-Federal sponsor nmust agree to pay 10 percent of the
cost of the general navigation facilities within 30 years of the
project's conpletion and 50 percent of the increnental cost of operation
and mai nt enance over 45 feet.

3. Unless the project to be constructed is confined within one of the
three depths the cost of the project nmust be determined at each boundary
depth. Were overdepth dredging is practiced, the cost of the project
relates to the depth of the authorized project, including the overdepth
dr edgi ng.

4. Cost Sharing Exanple. Figure 1 represents a channel cross-section.
The area shown (a, ¢, d, f, a) represents an existing 40' channel. The
exanpl e assunes a 50' project is authorized for construction. The
problemis to determ ne the appropriate non-Federal cost for the
increase in project depth from40' to 50'.

5. Since the Channel in Figure 1 is in need of routine naintenance, the
first order of business is to estimate the cost to bring the channel to
its fully maintained state. This cost to
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dredge the area (a, ¢, d, f, a), including the overdepth (b, c, d, e,
b), is a maintenance cost; cost sharing for this maintenance would be in
accordance with the Qfand; M cost sharing for the existing project.

6. The next step is to deternmine the cost of a forty-five foot channel

It is, in this exanple, determ ned that overdepth dredging is required
(the cross-hatched area in Figure 1). The 25 percent cost sharing would
apply to the cost to dredge the area (g, h, i, j, f, d, ¢c, a, g). Please
note that overdepth dredging below 45 feet is determned as a design
criteria for the 45 foot project, and cost shared accordingly.

7. The final calculation is to deternmine the increnental cost of
dredging a 50' channel fromthe previously defined, fully nmmintained, 45
channel. The 50 percent construction cost sharing would apply to the
area (k, I, m n, j, i, h, g, k). The sumof the two non-Federal cost
increments represents the anpunt the non-Federal sponsor nust provide
during the period of construction of such a project.

8. An additional 10 percent of the total cost of construction of the
general navigation features of the project assigned to comerci al

navi gation nmust be repaid (with interest) to the Federal Governnent
within 30 years followi ng conpletion of the project. The Secretary of
the Arny nust permt a non-Federal sponsor to include towards such suns
to be reinbursed the value of |ands, easenents, rights-of-way,
relocations (including utility relocations), and dredged materi al

di sposal areas.

G2
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Figure 1
Exi sting Project 40" Authorized Depth

New Proj ect 50' Authorized Depth

0 & M = acdf N
25% Cost Sharing = acdfjihga
50% Cost Sharing = ghijnmlkg

m = Overdepth dimensions

G 3
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APPENDI X H
MODEL ESCROW AGREEMENT
This Agreenent, nmade and entered into this day of ,
19, by and between (hereinafter referred to as the

"Local Sponsor"), the Departnment of the Arny (hereinafter referred to as
the "Government") and the _[FULL NAME OF INSTITUTIQN] , (hereinafter
referred to as the "Bank"), WTNESSETH THAT:

VWHEREAS, on _[EFFECTIVE DATE OF LCA] , the Local Sponsor and the
Governnent entered into a Local Cooperation Agreenent for the
construction of _[NAME OF PRQJECT] :; and

WHEREAS, pursuant to the Local Cooperation Agreenent, the Local
Sponsor is required to contribute, over the period of construction of the
Project, a cash contribution calculated in accordance with said
Agr eenent; and,

WHEREAS, the Local Sponsor and the Governnent have agreed that the
required contribution my be deposited into an escrow account and held
therein until the Governnent withdraws the funds in accordance with the
Local Cooperation Agreenent; and,

WHEREAS, the Bank has agreed to serve as depositary for the escrow
account and to accept appointnent as escrow agent;

NOW THEREFORE, the parties agree as foll ows:

1. The Bank is hereby appointed as the escrow agent for the Loca
Sponsor and is designated the depositary for the nonies delivered by the
Local Sponsor pursuant to the aforementioned Local Cooperation
Agreenent. The Bank shall establish " Proj ect Construction Fund"

(hereinafter referred to as the "Escrow Account") into which shall be
deposited the funds delivered by the Local Sponsor.

2. In accordance with the nethod of paynment provisions of the Loca
Cooperati on Agreenent, the Local Sponsor shall absolutely and
irrevocably deliver to the Bank the funds required to be provided to the
CGovernnent during the construction period.

3. The funds held in the Escrow Account shall earn interest at a rate

as the Bank and the Local Sponsor may mutually agree. To the extent the
Local Sponsor authorizes the Bank to

H1
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i nvest the funds in any instrument other than an interest-bearing
account, savings certificate, or certificate of deposit of the Bank
itself, such investnent shall be only in direct obligations of the
Governnment of the United States of America or in obligations of agencies
or insurers that are guaranteed by the Governnent of the United States
of Anerica. Any instrument nust be subject to redenption on or prior to
the dates the funds will be needed by the Governnment. Interest on the
funds deposited shall accrue and belong to the Local Sponsor, and shal
be payable to the Local Sponsor as the Bank and the Local Sponsor may
agr ee.

4. The Government, acting pursuant to the ternms of the Loca
Cooperati on Agreenent, shall have the sole and unrestricted right to
draw upon all or any part of the funds deposited in the Escrow Account.
A witten demand for withdrawal shall be nmade to the Bank by the
Di strict Engi neer, USAED, , or his designee, with a copy of
sai d demand provided to the Local Sponsor. Wthin 10 days of receipt of
t he demand, the Bank shall pay to the Governnent the anount requested to
the extent such anmount does not exceed the bal ance available in the
Escrow Account. Al payments shall be in the formof bank drafts
payable to the "FAQ USAED, ", and shall be nmailed or
ot herwi se delivered to the Governnent as specified belowin Article 9.

5. Upon receipt of signed certification by the Governnent that no
further demand for payment of nobney will be nade, the Bank shal
conplete a final accounting of other obligations required under this
Agreenent, and pay over any remmining bal ance to the Local Sponsor

6. The fee to be paid to the Bank for the services provided hereunder
shall be as the Bank and the Local Sponsor may nutually agree. Any fee
paid to the bank shall be the sole responsibility of the Local Sponsor
The Bank shall have no right to deduct monies fromthe principal escrow
sumto pay for its services. In the event the Local Sponsor fails to
nmake paynent to the Bank for its services, all clains for such paynent
shall be made directly against the Local Sponsor. The CGovernnent shal
not be responsible for any costs attributable to the establishment,
mai nt enance, admninistration, or any other aspect of the Escrow Account.

7. Account statenents shall be rendered by the Bank to the Loca

Sponsor and the Governnent once monthly, and shall show deposits,
di sbursenents, and bal ances, and the dates thereof.

H 2
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Upon recei pt by the Bank of the certification specified in paragraph 5
above, the Bank shall prepare a final accounting show ng al
transactions relating to the Escrow Account and provi de said accounting
to the Local Sponsor and the Governnent at the addresses shown in

par agr aph 9.

8. It is understood and agreed that the Bank shall not be liable or
responsible to ascertain the ternms or conditions of any provision of the
af orenenti oned Local Cooperation Agreement between the Local Sponsor and
the Governnent. It is further understood and agreed that if any
controversy arises between the Government and the Local Sponsor, or with
any other party with respect to the subject matter of this Agreenent,
the Bank is authorized, unless precluded by order of a court of
conpetent jurisdiction, to disburse nmonies to the Governnent in
accordance with the ternms of this Agreenent.

9. Al notices, requests, demands, and other conmuni cations required
or permtted to be given under this Agreenent shall be deened to have
been duly given if in witing and delivered personally, given by prepaid
telegram or mailed by first-class (postage pre-paid), registered, or
certified mail, as foll ows:

If to the Local Sponsor:

[full address]

If to the Governnent:

[ful | address]

H3
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If to the Bank:

[ful ]l address]

10. Nothing in this Agreement shall be considered as vesting title in
the Bank to the anpunt deposited, except as Trustee for the Local Sponsor
and the Governnent for the purposes set forth herein. Title to
said funds shall not vest in the Governnent until payment to the
Governnent is nade as provided herein.

11. This Agreenent shall take effect upon the initial deposit of
funds into the Escrow Account by the Local Sponsor and shall continue in
full force until the certification specified in paragraph 5 hereof is
recei ved by the Bank and the bal ance remaining is returned to the Loca
Sponsor, unless earlier termnated by the witten nutual agreenent of
the Local Sponsor and the Governnent.

12. This Agreenment nmay not be amended, except by witten nodification
signed by the parties hereto.

IN WTNESS WHERECF, the Local Sponsor, the Governnent, and the Bank
have executed this Agreement on the date first above witten.

The Local Sponsor

ATTEST: BY:

The Departnent of the Arny
ATTEST: BY:

Di strict Engi neer
The Bank
ATTEST: BY:

H 4
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APPENDI X |

DEFERRED PAYMENTS
BY NON- FEDERAL | NTERESTS

1. The cost sharing established by Public Law 99-662 (P.L. 99-662)
specifies: (1) Non-Federal paynents to the Federal Governnent for its
share of the cost of works acconplished under Federal control; and (2)
Non- Feder al acconplishnment of certain activities such as acquisition of
| ands, easenents and rights-of-way. The general concept to be foll owed
is for each party to provide its share of the funds for cost shared work
prior to initiation of that work and for each party to produce its
separate work activities in a timeframe that pernmits efficient
acconplishnent of the overall effort (pay-as-you-go). P.L. 99-662,
however, does nake provision for deferral of certain non-Federa
payrments, nost of which are at the discretion of the Secretary. The
foll owi ng conventi ons have been adopted for computing interest charges
for non-Federal payments made after they would have been nmade under the
"pay-as-you-go" concept described above. To be consistent and
equitabl e, the Federal Governnment should finance its share of works
acconpl i shed under the control of non-Federal interests.

2. Interest on Deferred Paynents

a. Deferred paynent reinbursed during the construction period.
Interest will be charged on each Federal expenditure made in lieu of
non- Federal contributions for the period between the expenditure and the
rei mbur sement, except as noted in Paragraph 2e bel ow.

b. Deferred paynments reinbursed over a period of time follow ng
conpl etion of construction (reference Sections 103(a)(4), 103(b), and
103(k). Interest will be charged for each Federal expenditure (first
costs) made in lieu of non-Federal contributions for the period between
the expenditure and the end of construction. The first costs plus this
interest will then be anortized over the sel ected period.

c. Repaynment under Section 101(a)(2). Repaynent of up to 10 percent
required under this section will not include any interest for the
construction period only.

d. Expenditures each nonth will be totalled and interest conputed as
t hough all the expenditures were nmade at the md-point of the nonth.
Interest will be conpounded annually on the anniversary of the

expenditure. Periods of |ess than one
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year will be converted to a fraction of a year (interest charge =
principal at beginning of period x interest rate x fraction of a year).

e. Delay of initial paynment under Sections 101(d) and 103(I).
Interest will be charged on the full anpbunt for one-half the del ay
peri od.

3. Rate of Interest to be Applied to Deferred Paynents

a. Reinbursenents during the construction period. The interest rate
will be deternmined by using the Section 106 fornmula with the nmaturity
period equal to length of tinme between the Federal expenditure and the
rei mbur sement .

b. Reinbursenent after conpletion of construction. The rate of
interest to be used in conputing interest for the construction period
and to anortize the total obligation at the start of the repaynent
period (first cost plus interest) will be the rate determ ned using the
Section 106 formula. For exanple, when the repaynent period is 30
years, the interest rate shall be determnmined by the Secretary of the
Treasury, taking into consideration the average market yields on
out st andi ng narketabl e obligations of the United State with renaining
periods of maturity of 30 years during the nonth perceeding the fisca
year in which costs for the construction of the project are first
incurred plus a prem um of one-eight of one percentage point for
transacti on costs.

4. Paynent Schedule. The paynents, where reinbursenment is nmade after
conpl etion of construction, shall be in equal consecutive annua
installnments, the first of which shall be due and payable wthin 30 days
after the non-Federal interest is notified by the contracting officer
that the project or project nodifications is conpleted and operationa
for the purpose(s) for which repaynment is being made. Annua

installments thereafter will be due and payabl e on the anniversary date
of the date of notification. Except for the first payment which will be
applied solely to the retirenent of principal, all installnments shal

i ncl ude accrued interest on the unpaid balance at the rate provided
above. The last installnment shall be adjusted upward or downward when
due to assure repaynent of all of the indebtedness.

5. Five-year Recalculation of the Interest Rate Applicable to Deferred
Paynents. The fornmula used to deternine the interest rate under

par agraph 3b above will be used for each recal cul ati on. For exanple,

if the original maturity period is 30 years, then each recalculation wll
use this sane maturity period.
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6. Expenditures between Feasibility Studies and Construction. Federa
expendi tures not covered by the FCSA for feasibility studi es and nade
prior to the LCA for construction (PED) will be treated as first year
construction costs subject to interest charges based on the proceedi ng
par agr aphs as though the expenditures were made at the begi nning of the
first year of construction.

7. Projects Authorized for Planning, Engineering and Design: Planning
and engineering will be cost shared 50-50 in accordance with Section
105(b). Expenditures for design will be treated in accordance with

par agraph 6 above.



